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Complaint, EFOC 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, : 
Plaintiff, 
Vv. } Civil Action No. 


KALLIR, PHILIPS, ROSS, INC., COMPLAINT 
a New York Corporation, 


Defendant. 


JURISDICTION AND VENUE 
1. Jurisdiction of thic Court is invoked pursuant to 28 
“U.S.C. Sections 451, 1343 and 1345. This is an actioc 
and instituted pursuant to Section 706(£) (1) and (3) and (¢) of 
Title VIZ of the Civil Rights Act of 1964, as amended, 42 U.S.C.. 
Section 2000e et seg. (Supp. II, 1972), hereinafter referred to 
as “Titie Viz.” 

'2. The unlawful employment practices alleged below were and 
are now being committed within the State of New York and the 
Southern District of New York.- 

PARTIES 

3. Plaintiff, Equal Employment Opportunity Commission, 
(hereinafter, the “Commission"), is an agency of the United States 
of america charged with the administration, interpretation and 
enforcement of Title VII and is expressly authorized to bring this 
action by Section 706(£) (1), 42 U.S.C. Section 2000e-5 (£) (1). 

4. Since at least July 2, 1965, Defendant, Kallis, Philips, 
Ross, Inc. (hereinafter, the “Company"' has continuously been and 
is now a New York corporation, doing business in the State of New 
York and City of New York, where it is engaged in the business of 
conducting an advertising agency advertising products which are 
shipped across state lines and has continuously and does now employ 


more than twenty-five employees. 


5. Since at least July 2, 1965, the Company has continuously 
been and is now an employer engaged in an industry affecting com- 
Merce within the meaning of Section 701(b), (g) and (h) of Title VII, 
"42 U.S.C. Section 2000e-(b), (g) and (h). 

: | STATEMENT OF CLAIM 

6- More than thirty (30) aays prior to the institution of 
this action, charges were filed with the Commission alleging that 
the Company had engaged in unlawful employment practices ander 
Title VII. 

7. The Commission, after investigating and finding reasonable 
cause to believe that the Company had engaged in unlawful employment 


practices, has been unrble, through informal methods of conference, 


conciliation and persuasion, to secure a conciliation agreement 


acceptable to it. 

8. On or about March 26, 1973 and continting up until the 
present time the Company has intentionally engaged in unlawful 
employment practices ie its New York facility in violation of 
Section 704 (a) of Title VII, 42 U.S.C. Section 2000e-3(a). Such 
unlawful employment practices include, but are not limited to the 
following: 

A. The suspension of at least one employee in 
retaliation for her opposition to certain practices 
of Defendant, claimed to have been an unlawful 
employment practice under Title VII and for her 
institution of a proceeding under Title VII. 

The discharge of at least one female employee in 
retaliation for‘her having made a charge of employ- 
ment discriminatior with the Commission under Title VII. 
PRAYER FOR RELIEF 
WHEREFORE, the Commission respectfully prays that this Court: 
A. Granta preliminary ané permanent injunction enjoining 


the Company, its officers, agents, employees, successors, assigns 


A-3 
and all persons in active concert or participation with it from 
engaging in any employment practice which discriminates against 
any employee on account of that employee's opposition to practices 
‘which have heen made unlawful employment practices by Title VII or 
on account of that employee's having made a charge of employment 
discrimination against the Company under Title VII. 
B. Order the Company to make whole those persons adversely 
affected by the inlawful employment practices described above, 
by providing appropriate back pay, with interest, in an amount to 
be proved at trial’ and other affirmative relief necessary to eradi- 
cate the effects of the Company's unlawful employment practices. 
C. Grant such further relief as this Court deems necessary 


and proper. 


D. Award the Commission its costs in this action. 


c 


Respectfully submitted, 


WILLIAM A. CAREY 
General Counsel 


WILLIAM i. ROBINSON 
Associate General Counsel 
RONALD COPELAND 
Regional Counsel 
EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 
New York Regional Office DELORES WILSON | 
26 Federal Plaza - Room 4000 Regional Attorney 
New York, New York 106007 
DONA KAHN 
Associate Regional Attorney 


PAUL J. GONTAREK 
Assistant Regional Attorney 


EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
Philadelphia Regional Litigation Center 
401 N. Broad Street - Suite 1061 
Philadephia, Pennsylvania 19108 
(215]-597-0881 


Complaint, Plaintiff-Intervenor 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTICRN DISTRICT OF NEW YoORZ 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION and JOSEPHINE 
McGEE 
COMPLAINT IN INTCRVCNTION 
Plaintiffs “ ‘ 
Vv. CIVIL ACTION NO 


74 Civ. 3234 (£.W.) 
KALLIR, PHILIPS, ROSS, INC. 
& New York Corporation, 


JURISDICTION AND VENUE 
a eerie ee en ce 
1. Jurisdiction of this Court is invoked pursuant to 


28 U.S.C. Section 1343. 


2. This is an action authorized and instituted 


pursuant to 8706 (£) (1) and (3) and (g) of Title VII of the 


Civil Rights Act of 1964, as amended, 42 U.S.C. 62000e et seq. 


(Supp. II, 1972), hereinafter referred to as Zitle Vii." 


3. The unlawful empioyment practices alleged below 
were and are now being committed within the State of New York 
and the Southern District of New York. 

4. Plaintiff Josephine McGee is a female citizen 
of the United States of America, and is a resident of the City, 
County and State of New York, United States of America, and is 
& person aggrieved by unlawful employment practices by the 
defendent. 

3. Sincs at least July 2, 1965, ‘Defendant, Rallir, 


Philips, Reis, Inc., has continuously been and is now a New 


Ace 

York Corporation, doing business in the State of iiew York and 
City of New York at 919 Third Avenue, New York, New York, where 
it 8 engaged in the business of conducting an acvertising 
ésency, advertising products which are shipped across state 


lines and nas continuously and does now emp’.oy more than twenty- 


five erployees. 


6. Since at least July 2, 1965, the Company has 
continuously been and is now an employer engaged in an industry 
affecting commerce within the meaning of Section 701(b), (g) ana 


(h) of Title VII, 42 U.S.C. Saction 200®-(b), (g) and (h). 


STATCMENT OF CLAIM 


7. The following practices, policies, customs and 
usages mace unlawful by Title VII were maintained by the 
Defendant at che times herein alleged. 

8. Plaintiff, Josephine McGee, a femcle, was hired 
by the Defendant, its agents, servants and employees, on May 
15, 1567, as an Acwinistrative Assistant at a salary of 
$S,0090.06 per annum. 

9. Plaintiff, Josephine McGee. received various 
promotions and salary increases, and at the time of her dis- 
charge she was a Senior Account Executive, earning $12,009.00 
per annum. — 

10. On or akout March 26, 1973 and continuing up 
until the present time the defendant has intentionally engaged 
in unlawful employment practices at its New York facility in 
violation of Section 704(a) of Title VII, 42 USC Section 


2000e-3{a). Such unlawful employment practices incluae, but 


Art 


are not Limited to the following: 


A. The suspension of plaintiff Josephine McGee 


in retaliation for her opposition to certain 
practices of Defendant, claimed to have been | 


an unluwful employment practice under Title 


VII and for her institution of a proceeding 


under Title VII. 


Tre discharge of Plaintiff Josephine McGee in 
retaliation for her having made a charge of 
employment discrimination with the Coma.ssion 


under Title VII. 


ll. Plaintiff further alleged that she lost wages and 


fringe benefits from the period commencing Merch 26, 1973 due to 


the eforesaid unlawful suspension in the amount of $100,900.90. 


ers PAT We, rr 
PRAYCR FOR RELICF 
SS SS 


WHOREFOSE, Plaint.f£ McGee respectfully prays thet 


this Court: 


A. Grant a preliminary injunction and permanent 


injunction enjoining the Defendant, its officers, 
events, employees, successors, assigns and all 
persons in active concert or participation with 
it from engeging in any employment practice which 
discriminates against Josephine McGee on account 
of her orposition to practices which have been 
made unlawful employment practices by Title VII 


or on account of her having made a charge of 


A- 
employment be Oe against the Defendant 
under Title VII, or which limits, segregates, or 
Classities Plaintiff McGee in any way which would 
Geprive or tend to deprive her of employment 
opportunities o:: otherwise adversely affect her 


Status a8 an employee because of her sex. 


Order the Defendant to make whole Josephine McGee 
adversely affected by the unlawful employment 
practices described above, by providing her 
appropriate back pay, with interest, in an amount 

to be proved at rial and other affirmative relief 
necessary to eradicate the effects of the Defendant's 


unlawful employment practices. 


Grant such further relief as this Court deems 


necessary and proper. 


. Award the Plaintiff McGee her costs ins this action. 


Award Plaintiff McGee her attorney fees in this 


ection. 


Award Plaintiff McGee punitive damages in the amount 
of one million dollars ($1,090,000.09) 


Respectfully submitted, 


TROMAS A r HOLS TAN 9 bow e 


O'DWYLCR & BCRNSTIEN 

Attorneys for Plaintiff-Intervenor 
Josephine McGee 

63 Wall Street 

New York, New York 

(212) 269-3939 


Answer 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY :  Judee weinteid 
COMMISSION, : 74 Civ. 3234 


Plaintiff,: 


-against- 
KALLIR, PHILIPS, ROSS, INC ., 
Defendant. : 


oS ee ee ee  deetieteteedade et xX 


Derendant, Kallir, Philips, Ross, iic.,; by its 
attorneys, Davis, Gilbert, Levine & Schwartz, for its 
answer to the complaint: 

1. Admits the allegations in patagrach ‘1”. 

2. Denies each and every allegation contained 
in paragraph "2", 

3. «scmits the allegations in paragraph "3", 
except denies that the Commission is charged with the 
interpretation of Title VII. 

Admits the allegations in paragraph "4", 
Admits the allegations’in paragraph "5", 
Admits the allegations! in paragraph "6', 
Denies each and every allegation contained 
in paragraph "7", 
8. Denies each and every allegation contained in 


paragraph "8", 


WHEREFORE, defendant Kallir, Philips 


A-9 


Gemancs judgment dismissin- the complain. together with the 


ccsus and disbursements of this action. 


bateds New York, New Yor). 


August 7, 1974. 


DAVIS, LEVIN= & SCHWARTZ 


attorneys for Defendant 
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Plaintiff's Exhibit No. 5, Letter from Phyllis 
Korzilius : oe 


Pa OA Lie Corte th wee 
CLL NtD FOR MWCALTIM... 


: A-Iv ; KOT SED wan eeee Ln 
° - iw ae , : Pe | 
THE UPJOHN COMPANY + Wi gh 


HAA POC RCM A 4 OSe 
VOULPRONT (41'S, SRS HOD x ; 


March 8, i973 


\ 
7 


To Whom It May Concern: 


I have been yorking with the Kallir-Philips-Ross agency and 
Josie McGee since 1969. She is the only member of the original 
account group who remains on the. Upjohn account The assets 
that derive to her from this continued client xzlationship 
are: : 

1. knowledge of the client! personalities 

2. familiarity with client policies and attitudes 


Beyond this she has personal assets which are essential to a 
gooa client/agency relationship: ' 
she has the ability to develop immediate rapport with 
client personne?. 
she is extremely efficient in her handling of day-to- 
day account matters 
her contact reports are clear, comprehensive, but to 
the point, and always promptly executed 
she is extremely cooperative in creative/media argu- 
ments, but firm in presenting the agency's rationale 
as a member of the client's product marketing teams 
(all marketing strategy at Upjohn is planned on a 
cooperative client/agency basis) she works well with 
sales/marketing personnel and regularly contributes 
ideas and comments : 
she maxes the client feel--and her actions show it-- 
that she has his best interest at heart. In a demo- 
cratic sense, she truly functions as the client's 
representative with the agency. 


To summarize: a successful senior account executive must: 
1. get along with client personnel 
translate client marketing objectives clearly to agency 
creative and media personnel 
carefully monitor agency creative work and media 
selection to make sure it meets the client's objective 
fairly and persuasively present the agency's creative 
proposais to the client — 
efficiently and promptly handle the details 
‘mentation and follew-up 
exercise firm control over agency personnel 
client deadlines: 


who has worked for four years with Josie 
Say she is a successful senior account 


me 


Plaintiff's Exhibit No. 6, March 26, 1973, 
Letter from John Kallir 


A- 13 


“ 
MAL? ..", PHILIPS, ROSS, INC. Neg oe 919 THIRD 


March 26, 1973 


Miss Josie 

Kallir, Philips, Ross 
919 Third Avenue 

New York, N.Y. 10022 


Dear Josie: 


nature of, our adjourned hearing before the Human Rights 
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Jolin Kallir 


Plaintiff's Exhibit No. 7, Staff Memorandum, 
March 27, 1973 
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are hereby minated and will 
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L sead them, 


fact you read 


should have called hi 


18Se@ and now 


TOUT VAAN. 
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yourselves 


What kind of language 
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Kallir 


Jay Ss vay of p it; 


EOS 


WaS presenting to the extent 


lroc 


told ne he wished a 


down and let Jay, who was 


+e presentation a 


to to 


a client 


c 
a 


four people from New 


Yo 


Cros: 


a series of 


Pact @f the 


Vi 3 % a: 
thae woat 


content of 


Bernie 


«Ye 
pe 


extremaly important and 


Situation, an 


unified agen with 


cy, tear 
2» witness 


ing 


other. 
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Kallir - Redirect 


PATTERSON: IE ain asking Nim Lf this 


Tie COURT =: 


WAS Ssnidg at that tine. 
on how to put questions to witnesses and that applies to 
jawyers. Please follow the rules. 


Oo. Specifically, what did Mr. Shea tell you in 


describing wl ecurred at. the first presentation? 


A fic. Shea called me and told me that there were a 


nui“oor of things that had not been covercd by the presentati 
fLhat lia 

directly with Josie we talked about what else should be 
in th rontation, } nothing to do with 

Then he said.there seemed to b né secret talk of war 


going on with Josie winning and interrupting Jay and that he 


ui thing 24€ it happened at 


on which 


Merson’ s name, 


ae oS ‘i 
A-13 fet 185) 
Kallir - Redirect 
he escalation of these events, vis-a-vis, the fqoncy- 
client relationship with Upjohn? 
A 
further questions; your 
E COURT: 
(Witness excused.) 
THE COURT: Well) bake cuc 


Recess.) 


(Continued on next page.) 


Cs 

eb, 
(re 186) 
Equa 


Employme 


take 2 TIDE COURT: Please call the next witne 
ATTERSON: At this time, your Honor, the 


defense would like to offer the deposition of Rernard 


fichigan. Mr. Shea © is stated in this deposition is 


resident of the State of Michigan and pres ioe! more than. 


100 miles from the district and is not here to 


Shea taken pursuant to the Plaintiffs' notice at. Kalamazoo, 


i 


TUE COURT: Are you offering the entire deposit. Lon? 


MR, PATTERSON: am offering it and © intend 


to read a small portion of it your Jionor. 


Gf Chat deposi 
shouldn't you 
called and sworn before a notary with his 
vane for the record and his address? 


HOLMAN: YOur Honor 


Copy for yours 
I have a copy, your Itonor. 
COURT: That would be helpful. 
PATTERSON: The witness Rernard Shea WAS 


called aS a witness and was first duly sworn and testified 


before a notary public qualified 3 ne State of Michigan, 


Sty fi 


A-115 


Read the question. 
BY HR. PATTERSON: 


State your mame for the record, 


Your residence. 


8339 RBroodwood Drive, Port: Michigan, 


re you presently connected with the Upjonn 


at is your job? 


vy 
4 


manager of product promotion, 


fou held in the first four 


Yes, | 
Proceeding on to page 10 of this transcript, 
approximately mid-way down 1@ page. 
you tell us the substance of that meeting 
if you could,” and that is refcrring to the 
with bir. Ky id } Venry on March 23, 1973. 
is that Josie had, -— you know, 
Halliv, was in an action 
elvil rights activity 


backaraund of 16. 


ene " 
nere, 


(TR 188) 
A- tle lave 
Going on to page 13 of the transcript, the last 


question on that page. 


") Tn the March or April meeting, what specifically 


was discussed in relation to the action penind between 


ane Kallir, Pilips? 
"h Let's see, John told us 
was going to file some nd of action 


explained that he wanted to £111 Fred Henry and J in so 


that we from the company standpoint wouldn't be dealing 


with vumor. I ai to him that we had essentially 


heard all this from one source or another, various Upjohn 


’ 


people had mentioned it to me.” 


Pe 


Proceeding to pa 17 of the transcript, 


<peueuee 
your 


Honor. 


had mentioned before that you had heard 


around Upjohn about Miss McGee's problem with Kallir, 


ing head.) 


you learn that inforination? 


I don't know precisely, you know, who the person 
told m but it was rather wide-spread knowledge 
people knew about it 
a 


Of caciwal conver sé 


Pert 4 


in time F G@an’t tell you prec 


cussed it with dim Penrose," 
AG page 2) of the transcr 
that 
8, Did ie fe you a reason for either dis-— 
ing or suspending Josie? 


"Rh Well, 2 heard the reason but T can't) recall if he 


What was that reason? 
The reason as I understood it for suspending her, 
the right word, is that she in addition to 
action had become a disruptive 
Gney . San — recall) 216 2 learned that: from 
or one of our 


Proceedin 


78, Do you recall, how Josie 
ntation? 


"KX as ago, the first one. 7 first presentation 


bet) (rr 190) 


Fieri 5 A-ha 


the first presentation I was disturbed because Josic 


as 


Was interruptive of day Lilker, contradicted. him. She 


. 


Was disruptive of the presentation. I dont Know why. 
was concerned that would happen at the second one and to 
my knowledge, it didn*t. 1 don’t recall 


happened at the second one." 


HE UR "Seeing. that happen et the second 


have to read the balance of that, dan't you? 
second presentation to the best of my knowledg 


wns - - “ ne os " 
a Competent, manner. 


‘ 
ad oa is Joe t.» oe r od 
Did avy of the employees of Upjohn montion to 


eoliecrted for letters by Josic. -—-— 


to the admissibility 


is that? 


Li: (reat 


A-119 


"9 One other thing. You have testified that the 
agency-client relationship was not in absolute jeopardy 


as a result of whatever problems the agency was havinc 
k J 


with Josie. In other words, the ney was not going 


to lose the account because of that. In your opinion 


as an executive of this company, would that account be 
in jeopardy if such persons as your company's chairman, 
president, were brought into this matter? 


Wh 
Objectian. 


i will take it aS an expression 


of opin: 


HOLMAN: May I state my grounds even though 


you may state your grounds. 
This is a reference, your Honor, 


to an attempt on counsel's part to take certain deposition 


< protective’ order 


your Honor had granted in this case. At the time 


was Caken, your loner, there was 
that time that had 

{he question that he is 

a 


jlutely, totally itmnmateri: ind so much 
ie 


part of counsel. 


A- 120 


THE COuRT: Holman, wo 


Court enough eredit for reading that answer in totality 


~tnerceeannscernanin 


here according to counsel's own question, "You have 


testified the agency client relationship was not in absolute 


jeopardy." 
Why are you spending tine on 
2 


MR, HOLMAN: I was not objecting to that 


Eee 


portion, 


THE COURT: You have to take the entire answer 


-under the doctrine of completeness, 


What se co you have? 


HR. PAYZERSON: I wish to road one small portion 


cy 


from a deposition of Frecriek Henyr 1} ne record, 


i 
i 
| 
' 
4 
| 
! 
' 
! 


for counsel for plaintiff to read portiong -- 


for you to read suc p 101 : Shea's depo 
that were not read by 
MR, HOLMAN: 
"Oo Did he tel) 
charge Josie McGee? 


oN I don't recall) 


(rR 193) 
YEre 8 


"0 Pid he ask you about the value of Miss McGee 


on the account? 
“A No, 1 don’t think so, not that 2 reeall. 
"You mean was she performing well? 


Vv 


LCS. 


you if he can recall whether he asked 


for your permission to take Miss MeGee off the account? 


"A No, he @Gidn't ask, not Chat I recall.” 
MR. HOLMAN: Your Honor, I believe there is no 
question at this point but it begins: 
there anything in relation to a job action 


liscussed wit! 


either you 
"A I can’t tell you more than what I learned because 


thre 


know. f learned at some point that Josie McGee 
going to he he Kallir payroll but not on the 
account for a period of time and I don't know whether 7 
learned it at the meeting or previous to that meeting or 
after meeting. I don't recall the point in 
you } whether it we At the meeting wi 


Prior to this March 2 meeting, 


reer eh: tye 
420 UD 


Ly, (rr 194) | 


A-122 
rkre 9 


"A Not that I recall, not that I remember, 

"qQ Do you know from your knowledge whether anyone 
from Upjohn had discussed with Mr. Kallir Josie McGee, 
the problems she was having with Kallir, 

"A Hot that I know of, 

"Q Prior to this March 23rd meeting, do you know 


if there was anyone who initiated any conversation with 
Mr. Kallir from Upjehn in relation to the problems that 
Josie was having with Kallir, 
"A I guess the correct answer would be I don't know. 
No, I don't." 
MR. HOLMAN: Then I think counsel failed to 


complete an answer, yo Honor 


Jail - 


The question at the bottom of the 
the bottom of page 13 and the second paragraph of the 


§ being read into 


in relation to the action pending between 
ir, Philips? 


Oh LGOt' Ss JOMNN told ws that Jogic Had. or 


was going to file some kinc ; Kaliix. 


(TR 195) 


ae 


4-103 by 
rkrf 10 
with rumor. I explained to him we had essentially heard 
all this from one source or another. Various Upjohn 
people had indicated it to me remember he felt very 
badly this had all taken place and he aust have told us 


what he intended to do about it but I don't recall that 


he, I don't recall that I learned specifically at 


that meeting what was going to be done. [It was a 


where I felt he was trying to convey accurate information 


to us at the Upjohn Company about what had actually 


“ranspired and that is my -- the meeting was a long time 


that is wn recollaction of it. 


recolloct one way or the 


Two things I don*t recall that he 


made it a policy 


‘ 


7 
} 


decisims for agencies. im $1 1 did not 
say that it wa: ! cight decision for him to suspend 


't recall ever beilg asked to make 


(TR 196) 
A- 124 fe 


‘ 


Tyré 1) 


liked Josie but Josie is not the account and you could 


put other people on the account and we will trust you that 
ether people will do t!.e account and hy all means take her 
off the account.’ 


"Do you vecall saying that te Me. Kallir at that 


"A I have no recollection, no recollection of a 
definitive 
ine bottom of page 17: 
oh 


Was there any discussion of removing Up 


Pe 
“ 


Philips because of the problems 


‘ 


" 


lio, there wasn't. 
Page 19: 
Did she mention to 


at that time?" 


HOLMA During the carly months of 1973. 


she mention to you her action against Kallir, 


during that time? 


rkrf 12 


recomucendation? 


"h Not that I ever remember AO. 


*Q Immediately after Josie being taken off the 


account, do you reca]] i j she had 
with you? 
“A It is my best memory that she did 
bottom of page 22: 
“0 am sOrry. The presentation 
presenting Nancy. 
There was 


to ordinarily the prono 


presentat 
memory at the first presentation of 
being there, John Kallir and 
from Kallir but I don't rememhb 


that held? 


not 


" 


¥ 


A-i26 
rkrf 13 


was made to the eee sian of marketing.” 
The middle of page 24: 
"0 Tell us who made) the presentation: first? 
"AN The first presentation was made primarily by 
Josie Meuvce and Jay Lilker, to the best of my memory. 
"Q Did Kallir make any remarks? 
"A Loam sure he did but I don't recall." 


Page 30, your Nonor: 


nQ You have testified that you knew that 


LSS Korzilius were ia 2d for letters or had heard 


I think’ by rumor? 


AS Lt common 

‘known by the people who worked with -- 

1A I do. remember this one fact that bears on 
that when == 1 feel quite suve when Penrose wrote a 
to. JoSie, something about her performance, thi & 
aware of the action between Josie and 
think he wrote that letter without knowledge of that. 
Wow, that is my best recollection on that. 

He. Do you know from knowledge to whom Josie had 
communicated her action against Kallir, Philips? 


vaN Ho.” 


MR. HOLMAN: No further additions, your Honor. 


SOUTIILEN DISTRICT COURT REPORTERS. 188 COlM Iii: 


A~127 


PkKYE 2] Cooper-direct 

“ey 

Q Were you in the first three months of 1973, a 
menber of the executive committee of the defendant? 


A 


Q In March of 1973, were you in the capacity as 


a wmenbiee of the executive committee consulted by Mr. Kallir 
‘relative to his action on March 26th removing Miss McGee 
from the Upjohn account? 

A Yes,.T was. 

Qo. Were you asked for your advice and consent as 
to thatvaction? 

A yes, L have, 

6) Will you please tell the Court what. your) reasons 
were for consenting to the action tir. Kallir took? 

t 
A My reasons essentially were as stated here over 


two days, that I felt that with client. agency 


relationships heing as delicate as they are and believe me 
they are very del cate, any type of behavior as was reported 
to me would jeopardize that particular account in the 
future, At, some time along the way I think it wourd 
jeopardize the account and Ll ithink., +e ii etaind with the 
working relationships that the agency had with: the, 


eclicnt. 


HR. PATLERSON: No further, questions, your Honor. 


SOUT EN DISTRICT COURT RIPON TIRG 125 Crore prions 


Ate ASIEN cal tt Mn mens 


A-128 


eee 27 Cooper-cross 


CROSS EXAMINATION 


Q Mr. Cooper, @id you have any connection whatsoever 
with the Upjohn account in your duties as a vice-president 
of Kallir, Philips, Ross? 

A My connections are not Girect. My connection is 
in my capacity as executive vice-president where I super- 
vise, essentially supervise all of the account peopl. 

Q Have you ever talked to Fred Menry? 

No. 
Bernie Shea? 
No. Yell, ZT have talked to him, 1 made sinald 

Q Limiting myself to conversations about 
Phyllis Korzilius, 

A No. 

Lawrence Hoff. 


No. 


Q What did you know in March of 1973 


knowledge: that led you to counsel] Mr. Kallir 
testified? 


A T don't believe I testified that I counseled 


Wee Kaljia. T belicve I testificd that we discussed the 


issuc amoiig ourselves. 1 don't. think 


(re 208) 


Sn March, 
fhe middle “of Maven? 


4 


A LE €an’t give vou the date. 


7 


been several ad: 


¥sS belore the final 


elke 4, els P 
erOre John went out 


@ You are 
A Loam, not sure ab 
that bis Tt €ould have 


been the 


and ZI don't want 


@ few days of t suspension 


~ 


. 2.9% 7 var 
COUPE Orr Gh iss 


Lestiafied about on your direct 


wien that took place and you se 


A-130 7 (TR 209) 


rkrt 24 Cooper-cross *s, 


‘ 


\. 
hokey 


in) Yvelation to this, yes. 


Q And your recollection as to the time, the 


of reference being the suspension on March 26th, you said 


a few days before? 
A I can only tell you I belicve it was sometime 
in March... can t give you an Gxact date. 
MR PATTERSON: ZL object to the relevancy of 
this) line of questioning. Me testified generally and 
Lihat is as specific as he Knows. I don’t see how it is 
relevant. 
SITNESS: We had many, many discussions during 
Particular period of tine and J can’t pinpoint which 


place,» oh which day. 


Q So that 2f£ I understand you, 1 certainly could 
have happened around the middle of March? That was 
within a week and a half of the suspension? 

It could. have. 
If 4¢ Wasn't theee days, it vas ten days? 
It. is possible. 
HR. MOLNANS | Your dlonor,; atithis: tine 1 would 
like to go into new matter that has not been covered 
the direct. testimony and I would ask Court to 


hostile wltness 


Ce Cr 210) 


Cooper-cross Let 


THE “COURT? I see no reason to declare him a 


hostile witness. You may go into new matter. I wouldn't 


preclude you from doing that but before you do, I 


like to ask the witness one question based on his 


answer on Girect. 


Can you state precisely just what it was that 


you felt interfered with the working relationship or could 
interfere with the working relationship between an agency 
land a client that«led te the decision to suspend her? 


WITNES Yes. Le was veported 


Kallir; and 1 discussed it with Jay Lilker as 


presentation or the prepresentation that took p] at 


the Upjohn Company, the disruptive behavior of Miss McGee 


at that presentation and this'I think was the primary 


thing in my mind. 


" 
hk 

| 

! 

| 

| 

I 
| 


THE COURTS) | You go ahead and go into new 
matter. 

HR. HOLMAN: I would like to follow up with 4 
couple of questions on this. 

THE COURT: Go ahead. 


Q Were you present at the March 13th factfinding 


conferences? 


rect 26 


JOA rd hear j ny 2 


Q Is one of your functions at KPR dealing with 
unemployment {insurance matters be the board, perhaps 
as <e agency 'S representative? 

A My function is to deal with all administrative 
matters. 


Q so you have been to unemploy”.ent insurance 


hearings from time to time in your capacity? 


a 


7’ Haven't. | This is the only time I have 
mother ins 
called. 
Q Do you know what an unemployment insurance board 
hearing determines? 


A Whether th 


that, and for clarification, 
ag to whether 
rarge for no cause? 


ry. ¢ Mee es 
This witness 


I will object. 


“question. 


‘ 


answer to that. 
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when you go to an unemployment insurance board hearing? 
A Iwas there to represent the agency. I was 
there with our attorney. Our attorney was handling 
the matter and I vas there just as an agency representative. 
not an attorney 
Did you offer any testimony at that: hearing? 
I don't believe 1 
Did you inmake any st< 
I don't recall any. 
Who made statements? 
As 2 say; our attorney was -epresenting 
I guess he did most of the talking. 
a statement but I don't recall. 
Q pid you testify at that. he: 
terminated McGee? 
A I don't recall that 1 did. 
I might have answered some questions that were 
but. Tam noe Sure. 
Q Tentt Lt a fact Mrs Cooper, to refresh your 
recollection, that neither you nor your 
from your agency testified about 


presentation be 


| (AR 213) 
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. 


prostaglandin presentation. Why would that be relevant? 
New matter at this time, your Honor. 
You are a member of the executive comnittec? 
A Yes, 
Q Did the executive committee have a meeting 
in December of 1972 to discuss Miss McGee 
an increase in salary? 
PATTERSON: I object to the relevancy of 
THE COURT: There has been evidence here with 
respect to what transpired in December but I thought we 
agreed gentlemen that the issue of discrimination 
because of lack of parity payme 
issue in ide ease. Can’ we “ally confine 12 to the 


retaliation? .E will take all of this if you 


offer it um trying to suggest to both lawyers that 


you kecp your eye on the ball. 

HR. HOLMAN: I feel this has a bearing 
respect to the intent of the parties, eredibllity of 
Che witnesses, m Not arguing it is relevant’ to 
Case 


mmittee session 
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an executive committee session or just at an impromrcu 


mecting. 


Q Did you ever testify or make a statement that 


there was’ a -~ 

a, ee the deposition I probably said it was. at 
an executive Committee meeting. 

Q But you whats Say that now? 

‘ 

A ic Say that definitely then. (1 said 1 
thought it was at a meeting. We hold a meeting once a 
month, It may have been at a meeting, it might not have 

a meeting. We did jiscuss it and I think that is 


point that you want to get at... Did we discuss it, 


no formal executive 


executive committce session once 


a month barring illness or other emergencies. Whether 


2 


discussed at that particular meeting, I can't 
Cell you. 
THE. COURT HNolman, I am sorry to say this 


to all parties that we have to interrupt this case but 


we have a note “om the jury whieh will take a. little while. 


BO R MOA A Cc 


and testificd fu O follows: 


CROSS EXAMINATION 


(Continucd) : 
in other: words, Mr. Cooper, vo 


whet Lies ve committee discusse 


gealary increase request in December of 1 


I believe it was discussed in December of 1962 
know whether: it was ata formal executive 
committee mecting or an impromptu session. 


COURT: - You said 2962, 


an Opinion in 1972) that you didn’t 


think McGee's request for an increase in the amount 


she had requested was warranted? 


A 
sunt she requested. 
Q 


HOPMAN. 
ae Pe ee ae . 
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amount was discussed. It might have been. I don't know, 
I think it was the general consensus of the group we 
would wait until the regular review time which was, I 
believe, in April or May and then discuss it again. 

@) I see, n other words, your view at that time 
Was hot -- you cxpressed no view.on the amount of inerease, 
whether it was warranted or : It was just a 
are testifying, she had to wait her (urn. 


THE COURT: That \tsn't what he sai said 


mn again is, did yor 


to menber F the emecutive committee in 
1972 that your opinion was that the request 


increas WAS not warrantcd at that 


A AG that. particular time, right. 
Q Did you give«a reason to the members of the 
executive committce? 


A i ittagine that) I think I was alittle 


o] 


concerned with the manner in which the inerease was 
little cancerned with the amount 
felt that’ 1 would prefer to wait 


hich is iormal thing. I don't 


p i 
2 
se ek Ms 
! (TR 217) 
I A-138 
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|' 
2 think there was any question at that annual review she 
s probably would have gotten an {increase based on the 
! 
‘ 4 4 performance. 
i‘ 


qa 


Q Mr. Cooper, didn’t I ask you'at your examination 


' . . * . * . 
G x before trial whether or not this inercase in your opinion 


~] 


| at that time was warranted? 


A You might have. I. don't recall. 
9) is 10 not a fact vou testified at page 49 of your 
10 


1] "9 Why did you think it was not warranted? 


4 "A Because her capabilities would not warrant that 
a. type of salary increase. First of all it would have reached 
Wey a tromendous percent in increase ae personally would 

not have voted yes to that large an increase." 
16 A Yes, that is true. 

Q Do you recall testifying in your examination 
13) before trial relative to the guestion of deferring con- 
| Sideration until the annual review date? 

A Y believe 1 said the same thing then as I said 


{ 
| now, that I voted that it should be deferred until the 
| annual review. 

¢ 

| 


| 
i 
2 | @) Going back .to one item you touched on this morning 
! 
{ 
| 


and TD think your testimony was, and correct me 1f 1 an 


, 


2). 4 weong, that you had discussed with Mr. Kallir and other 


“ai (rR 218) 
era ee 
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members of the cxecutive committce some time in March of 


1973, Josephire McCee's performance on the Upjohn ac#ount? 
Is that more or less your testing from this morning? 
A I don't know 1£ we said performance or we dis- 
cussed the behavior, more tha the actual performance. 
Q Did you ever discus: performance on the Upjohn 
account in 1973 with membe: ; the executive committee? 
A IY ecn't recall whether it was discussed in March 
#Or not. 
Q Tsn't.it a fact, Hr. Coop hat at your 
examination before trial, you did testify that it was 
i y around that time that you did have a discussion 
of that kind relatiy o McGee's performance on her account? 
Tt ebject to the form ot the 
question. 
THE COURT: ‘Ovensdied: 


Read the question and answer. It will save 


giving the following answer. 
vou recall being asked: 
Does that refresh your recollection as to 
mittee met and discussed Josephine 


' 


pjoln account? Do you understan 


“ 


d 
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that question? | 
"A fT can say probably around that time we did 


euss it. I can't remember specifically meeting when 


did but I remember we did discuss it around that period 


X would think w obabl i je discussed 
id several 
@ . fff vecall your: testimony (rom this morning, 
said the main reason for suspending her was -- what 
presentation of som hi Do you recall your 
this morning? 
said it was at the presentation 
»staglandin. 
And that was the main reason she was suspended, 
eorrect if your testimony? 
i think: :hat was one of the basic reasons, yes. 
examination before trial before 
coming here today? 
A T xe¢ad it in the past. = didn’t vead it today. 
You have read it? 
Have I exer read it 2¢ hi read 
Do you recall being asked at page ll: 
Ou nave, tir, Cooper of any 
devisive behavior that Josephine McGee may have been 
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(TR 220) 
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ue 
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engaging in and as. well, i, know that she contacted several 


oh mpany and asked for letters of 
commendation or recommendation, however you want to phrase 


it and I know she contacted several other women, female 
employees of our agency and discussed our situation with 
them." 
recall testifying to. that? 
A Yes, EL dou 
Q Do. you recall making any reference whatsoever 
-in your examination before trial to the prostaglandin 
resentation? 
I did.dm not. 
andtime again, For .a 
statement..of> reason: s to why Josephine McGee was suspended 
and terminated? Is that) not correct? 
A Whether I we sked time and time again? 
don't knows 2 know (yo sked that question as 
now and I gave son E MIYC easons why at the 
you just read. 
Q Did you give as a reason during your examination 
before trial that Josephii ic was being suspended 


because of her activity or conduct at the prostaglandin 


Ve pocea lb) that: Db didi 6. 


(TR 221) 
A-142 seh 


Cooper-cross 


——— 


: 


Q Te. \asva fact. you, didnt, you did not make such 
a Statement at your cxamination before trial? 
y 
A Licanvsay mow that 1 Gon'’’ think 2d made that 


statement. 


Q Mr. Cooper, did you make an affidavit and submit 


Le LOWERS Court with refercnce: to this,.case? 


A Yes. 


Q .. The statements that you mad@ in. this afiseavit 


absolutely the truth; were made according to your 


of the case, is that correct? 


don't want to be putting words in your mouth 


j 
{ 
} 
\ 
i 


| 
| 
| 
| 
| 


but you did , ead all of the statements in this affidayit 


before sou signed it? 
A Yes. 


you did: and are swearing to.the truth of 


e) Mr, Cooper; do you recall stating in your 
affidavit, “During. the months following the filing of 
said charge, the movant began to conduct a campaign 


directed at the 4 Yees f the account she was: super; 


vising to ubtain letters and statements of commendation 


r proficiency for the purpose of gathering 


(TR 222) 
A- 143 : Fyey 
anoles 
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documentary evidence to intreduce in support. of her filed 
grievance with the Numan Rights Commission of the City of 
New York"? 
A Yes. 
HR. PATTERSON: You asked him whether or not he 
made that statement. 
MR. PATTERSON: I don't think the witness is 
in a position to remember a quote in an affidavit. 
THE COURT: Let's not spend time. Show him the 
afftidayit. 
MR, MAt I thought I put quotes around it 
THE COURT: Show him the affidavit, the original 
atid ask him if he made that affidavit on the date in 


° 


question. Do we have to'go through that formal process? 


Ts there any question he filed this. affidavit and you 


as his attorney (filed: bt or the attorney for defendant 
Filed .2t? 
MR. PATTERSON: Ile is being asked whether he 

making a specific statement and I want him to 

Les 
id 
the witness. 
PR TOLMAL : 


mtic Peron 
THE COURT: 


riyt 38 ' Cooper-cross 
object to the fact it. is a photocopy. 
PATTERSON: “I have no objection to the 


photocopy. 
Q Is that your affidavit? 
‘HE COURT: Did you Sic 4 [oO that 
affidavit? 
= WITNESS: Yes. I 


Call his-attention to a statement 


contained therein. 


Qo. Was it you opinion, Mr. Cooper, that these letters 


that you heard were being solicited with documentar 
ie § 


evidence that. Mix 4c gatnered to introduce in support 


of her filed grievance wit the Iuman Rights minission 


of the City of New. York? 
P | 
A This was my opinion, yes, 


Q Wasn*t it alse &. reasan you had stated in your 


Cxamination before s S suspension? 


2 
A That was part of it, yes, 
that statement based on Yor wa knowledge? 


¥ 


had no direct know) 
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Did anyone tell you that Josephine McGee was 
ior account executive ever to hold that position 


and supervise one. account? 


A Did anybody ever tell me that? 


id you know) it: from your 

A > wwe I know that from my 
Q Did ia man b she mame of Ed, Holland ever work 

for your corporation? 
A Yes, he did. 
Oh PSone 2h a fac 

ir. Holland) performed services 

that account was the McNeil poratories account; 


Pen ito that 


ago you say each of the then senior account 
defendant had respons 


m had 


A-I46 
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1@) How could it be 
company if Mr. Holland, also a senior account executive, 
had supervised only ene account? 

A I just told you that he did work on another 

well as the same time » Becchen account 
that he had other responsibilities within the 

agency in terms of marketing and new business. 

Q Are you absolutely certain that is 
“nent as Of,,1972? 


A AS of 1972. Well, it was a true statement when 


he worked for us. As of a particular date in 1972 heaomight 


have been devoting his time to the one account, 
made it clear to us that they prefer’ to have 
one person eeudiesienty GCevoted (6 that account and 7 
he would not 


mM any more but 


ae 


fir. Cooper, are you 


in. your affidavit, 


4 


( Tr226) 


“yay 
ee ae 


ffect financing a 
-asponsible executives of the 
corporation termina bala payments the movant effec- 
plans furnished 
wnt lapsed ag of June 14 19726" 
inake such a statement? 
Y eid, 
a true statement, accurately reflecting 
the facts and circumstances surrounding He 
A Tt was what? feltuat the time 1 was written. 


HOLMAN s eur tionor, at this time 1 “ ald 


Cooper's ‘Fidavit as an 


{t is necessary to consider that a 


se marked Plaintiff's Exhibit No. 


ite offer, 16 iS pare 


part. of the 


(7k 227) 


“rey 
tot, ¢ 


yeur Honor 
in chambers and I 


Do you have th 


I would Tihe to look at it, please. 


The back copy has writing on it 
What is your basis for knowledge -- 
2 


evidence hecause you want the tryer of 


ad them and presumably it has some value as 


case is concerned. This is a four page 
affidavit. and: I Vink you ought to give me a few.minutes 


to read 


Proceed. 


Are 


| (TR 228) 
A-!199 he 
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| 


ro) 


A That was my belict, yes. 


| 
i 
3 | Q I hope I am not repeating myself, Mr. Cooper, 
t 
\ 


but aren't you aware that you had stated: 
4 » 3 


uw 


ow 
i 
| : 
: | "9 What knowledge do you have of any devisive 
behavior Josephine McGee may have been behaving in? 


UD I know she contacted several people at the Upjoha 


Company” .-- 


A I know she contacted Miss Korzilius for a 


_ietter because I know I saw the letter preduced at the 


hearing, so I knew she had ere her: for a letter. 
Q Could Miss Morales have contacted -- 

THE COURT; Miss who? 

HR, HOLMAN: I withdraw the question, 


VHWEe COURT: Mr. Cooper, what objection did you 


| 
} * . oa * 
16 | have on behalf of Defendant to plaintiff's action for 


17 


letters from the account, the client? 


‘yr ppt wy Oo ee a ha Le + 4 eee end - 
que WITNESS: Well, 2 think it is a very celicate 
1¢ { » ° . . . 
9 | type of relationship, the agency-client relationship. 

3 J § 


{ 
I think any letters that are solicited or personal 


> 4 * * 
21 problems that are transmitted from the agency to the 
: ! 
92 | : 
ij elLront | just not a g i thing for the agency to be in. 
“— 1 
2) i t 13 c ' : ee 2 nt 
oy tf a client feels that a person is doing a good job 
if i ’ es 
, il t 
ye ove 
7 on they ' var t i ey want to write to the 
j 
i 
| company i y yo 1 k se ad so ic doing a tine job, 
i 
a 
{ 
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Crs are solicit 
must be some reason for doing tha 
would somebody just say send me a letter and tell 
good I am or tell me what my job should 
iS.a xeacon for: that, 
It is my feeling that this upsets that very 


Gelicate balance that we work with. 


THE COURT: In what way does it upset it? 


THE WITNESS: That possibly the client would 
and sO requesting a letter, what is the 


‘ 


my account executive. need a letter, 

job they are 
letter and < think 
it raises questions to what is 
going on at the agency if thei } needs 


to solicit a letter from the client, 


difficulty, 


A-1S/ 
CO 
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WITHESS: ink just 3 fact that the 


is brought into the internal problem of the agency 


effect. It has been testified that one or two 


wie said no, we ‘ould not fire: the 
because of this, but I have had -~ well, I guess 
Over 20.ycars of experience in the. 2uSsiness and 
I know when those things start and they are little problems 
and they build and I think it can be very destructive 
ae 


zif a client feels that. an employee of the agency is having 


a problem with the employee. 


THE COURT. 4 in is disruptive 
influence in terms of relationship between th 


the client? 


i! 


your licnor. 


(Continuing) ; 


Do you draw any distinetion between the 
as 


cumentary cviden 
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A I said I would assume there would be 
but J felt that the letter was being solicited 
former purpose. 
Q vould it have been okay your judgment 


Josephine McGee was.soliciting a 


letter because 5s wanted to get ad eC ehange “in 


A iploy if they want to change their job, 


they certainly wouldn't involve us. If the per: 
changing a job, that has nothing to do with us. I think 


bed for a letter of testinonial whether it was 


joing to be used as documentary evidence or otherwise, 
I. would feel,the same way about it. ..7 think 

be a disruptive, damajing situation as I explained 

the Judge because the client then 


sonfirmation from me, what is going 


on back agency and I think this creates a problem. 
Your testi y is it would have been okay 


for 


a moral. 
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time. We don't say that is okay. 


another job. 


Q You haven't terminated anybod: 


these things? 


A Tt doesn't invelve a cliente. 
right or not, is di fant situation, We 
don't approve of our people looking for other jobs 
at lunchtime but itd m't aAnvolve another client 
_we usually don't know about it. 
MR 


HOLMAN : questions, Mr. Cooper. 


Commission have any 


ATs NCO). 
S2tNOVUiV es 


»fense rests 


a WLUNeCSS On 


as follows: 


12 


14 


15 


16 


17 


——————— 


Eee 


oe acne 


Sonya cs 


rkrf 4 


DIRECT 


BY Hi. 


Q 


A 


Q 


8 


EXAMINAT 


HOLMAN: 


Where 


T reside 


yere 


Company? 


A 


I term 


Q 


inated m 


IGN 


you 


ad 
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o you presently reside? 


in Los Angeles, California. 
3 e 


employed at any time by the Upjohn 


tT worked for Upjohn for almost 14 years.’ 


y ciployment there in August of 1973. 


Do you know the plaintiff intervenor in this cas 


Jasephine MceGec? 


A 


Q 


A 


A 


Q 


A 


— 
at 
pe) 
ror 
i 


Q 


1969 a 


Vos 
$CS, 


bid 


you 


fee 


Wa 


nq 


T think I met her £1 


know her in the 


early months 


YQ fi 
Vv 


s your job at the Upjohn Company? 


mony speaking now of 19737 


19732 


I was a product manager at that time and I 


fed sex hormones and cancer drugs. 


Hid vou have an occasion, Jot's say between 
Ws 7 


nd 1973 to work with Josephine McGee relative 


Lo mate 


agency 


{RIC) COURT RIPORTLRS, 


15. COURT 


ny and their 


MIs 


cle 


aha 


ertising 
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A Yes, but. from 1967 on I was in the advertising 
marketing group at the Upjohn Company and my job from 


\ 
t 
vr 


work divectly with various advertising agencies that the 
Upjohn Company used and.in 1969, [think that: is the year, 
the Upjohn Company started to work with Kallir, Philips, 

Ross and 1 worked with several people from Kallir, Philips, 


Noss from that. (time ap until the time LT left the Upjohn 


20 


1967 until probably elose.to the end ef '72 was. te 


a~Company but 1 worked. with, them, as an advertising or 
-promotional person, then my job was upgraded at Upjohn 


and I: became a product.'manager and I continued to work 
4 


13- | with that agency. 
| 


: Q Did you frequent contact with Josephine McGee 
15 ever that period of time, you’ just deseriboed? 
16 A Oh, yes, Dvdid, Sometimes, several times a 
VW week. 
18 | Q Josephine McGee, did she ne tell, you she was.-- 
19 | that. che Wad filed a Claim of sex discrimination before 


i 
| any agency in the State of New York? 

| A Yas, she told:me that. 

| Q What was your Teackion, what, did you say to. her 


when she told you that? 


} 
tN 
nw 


she 


| 

| A tT Lold her) 1 was for. ic. to tolda her Li thouent 
| rad a lot of courage. 

{ 

i 


& 


tity. (78235) 
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Q Did she cver give you instructions with respect 
to disseminating this information to other people? 


A-156 
| 
| 
| 


A She told me. just the opposite... Well, by that 


wa 


time, by 1973 Josie and I were friends so she told me this, 


I £eel more in the -sense of friend to. friend than 


vrofessional to professional and she made it quite clear 
i a 


when she told me that that this was something she. was 
like confiding in-me about, but she wanted to be very 


,oure that 2 Oia fot talk about it. 2. @uess that is 14, 


Q Did she give you any further indication as to 


why she didn't want you to talk about it? 
A i. @on't recall that. 


Q Inthe carly months of.1973 did anyone at 


the Upjohn, Company make any comments to you suggesting that 
ve 


| Josephine tHeGee had changed and couldn't understand what 
' 


Was’ doing on and asked vou ‘cuestions of that: nature? 
| 2 a 4 . 


MRs PATTERSON: I object to this question: 1 
gon'’t belicve this is.a proper subject of rebuttal. 

PE COURTS § Plus the’ fact At 3s hearsay. 
Objection, sustained. 


sn y ‘4 


ohn Company? 


red 


| 
| 
1 
| 
4 
| 

| Q in the carly months of 1973, what was Josephine 
| 
| 
| 
and | 
} 
| 
i 


i| : 
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2 I reputation as. you understood it? 


A iI was not aware of any change. 
Df 
Q Did you ever hear any adverse remarks about 


Josephine McGee in those remarks? 


THE COURT: I-don' know why the counsel. put 
the question after she testified what the reputation was. 
ge de, UOLMAN +) ..2) Gust: tanbeda clarification, 


THE COURT: Do you press your objection? 


ioe) 


Tie COURT: (Objection) sustained. 


O Did Josephine McGee ever ask you for a letter 


he 
os : 


of some kind during the early months of 19737? 
15 A Yes. : 
16 Q 1 show you an exhibit already in evidence and 


i 
| 
{ 
| 
MR. PATTERSON: Yes; 


Wo | ask you if you can identify it, 
| ; 
iS i Ts that. the lotter that you sent to Josephine 
{| 
12 | HcGee? 
| 
20 | A Yes, 
| 
| ; ; : , 
21 | QO Did Josephine MeGee tell you what she was ¢oin 
22 | fo use this letter for? 
ea | 
9 E Oe eae 
23 || A 1 don't recall that. she said specifically what 
if 
ne 
eA i she Ce C7009 j Lo e the letter for, She asked me if I 
& | 
| 
| ld poe Le cr for her « cCnhtihng on the way she 
i 
if 
i 
1 } i s 4% 5 i 
} 
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“ted out her function and I said I would be happy Ce. j 


I prebably made some assumptions about the letter but I 


% 


can't testify specifically about her purpose in wanting it. 
Q In other words; you don't recall at this point 


whether she had mentioned at that time to you that she 


=~) 


had any charges before any local ayency or state agency 


in the State of Uew Yorke 
ine t don't know. We had talked about things but : 
vl can’t say that she said that at the sigan she asked me i 
cor the letter, 

Q How often did you talk to Josephine McGee about | 
“(alain of Sex Giserimination? 


i 

i MUR. PATTERSON: Your Nonor, again T do not sce 
‘he purpose of this as rebuttal. The intervening plaintiff 
the Purpose 


as testified as to motivations for getting this letter. 


i x 
There has been no conflicting testimony. I assume all 


| ‘ 
| counsel is attempting to do is to have an additional 


or the defense. . The defense has rested. He 


i is not offering rebuttal testimony. \ 
ty \ 
ae | 
vis THe COURT: | I will allow: the question. 
72 \ rt : r nD £ , or o mawha 
i A Lou's, say af 2 talked to her five times, inaybe 
| 
Aa é . ee 
\ ence out of the Five times. We lad a lot of business to : 
| 
oy anduct -- 
i 
ne i 
Pace ] } + < 
i Q Would you talk to her -- 
| 
i| | 
| 
1 
y { gil F RS. Ub t 
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in a while we would 
Q Did Josephine McGoe act differcntly invyour 
judgment based upon your expericnee wi the account 
executives cover the years of your employment <-- 
MR, PATTERSON: Objection, There has been no 


testimony Jaid that she had any other experience with 


account executive 


I have had much experience with 
-AcCcounEt executives, 


: eee 
HOLMAN ¢ 


' 
COURT: 


Me withdraws; his objection. 

Was there any change in her work performance 
in the entire period you knew her? Particularly after 
December of 1972, was there any difficrence in her work 
per formance? 

WITNESS: 


COURT: 


questions, 


mission has no questions. 
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you recall approximately when that 


can't vcceall approxi } I can recall 
and 
that? 
as Joe Heinomen. 


testimony he asked you what was going 


ie evidently had heard something. 


Q Do you know if at that point in time, and I am 
talking abowt the period after Miss 
if anyone else at Upjohn beside 
were aware of the reasons 
OLE the account 2 


A Di know at t) cime that other people 


aware? 


Q 


A I know now because f the’ testimony but 1 aid 


your 


Transcript of Reference Hearing on Damages, 
February 17, 1976 
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THE MAGISTRATE: Do you know Mr. Lewis 


THE WITNESS: I went to him at -- I was 
contacted by the person in the promotion department 
for help for them, and while I was there I told him 
of my particular needs for a job, and he consequently 


told me. 


THE MAGISTRATE: Who did, Mr. Lewis? 


THE WITNESS: This person I contacted who 
I think it was Mr. Lewis told me that there were no 
seetetons available at Medical World News, nor none 
that he knew of in the industry. 

THE MAGISTRATE: What's Mr. Vernon L. 
Lewis got to do with it? I don't think I under- 
stood. You did wie talk with him? 

Yes, 1 did. 


MAGISTRATE: . What does Nr. Lewis look 


THE WITNESS: I£ he were in the room this 
minute I couldn't tell you, your Honor. 

THE MAGISTRATE: Then how do you know you 
talked with him? 

IHG WITNESS: Be must have made a 


note at the time some place whi don't have with 


SOJTHMEAN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4$80 


A-165 
bbmh McGee-direct (RTR 130) 


me, or there may be a letter if that's one of the 
letters. 

THE MAGISTRATE: It's very important that 
we know precisely what you did and not something 
that looks like a who's-who for the advertising 
world or something of that sort. 

These names are here I would think for 
some definite purpose like you saw them, you wrote 
to them, you had an inquiry of them, or something 
of that sort, eilaeuies it really isn't quite fair 
to have a list made up like this. 

Now, if you saw Mr. Lewis, I would like 
you to tell me you did. If you did not, tell me 
that too. 

THE WITNESS: I saw someone in the promotion 
department. I believe his name was Mr. Lewis. [I can 


swear to nothing else. 


| 
j 


THE MAGISTRATE: I'm very concerned that 


en 
esi te cee a ae os 
cnet RE al lh a onl 


I'm not being led to believe something that isn't 


true here, and if you didn't see Mr. Lewis, I_ don't, 


sm 


think you should have a list.with Mr.-Vernon_L.. 


Lewis at the top. 


How about Dave Alinan? Did you see Dave 
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THE WITNESS: Without lookinaat the names 
of the companies I cannot tell you, your Nonor. In 


€ 
all honesty this is a very inbred industry. People 


ofA & 


go from company to company very quickly, and there- 


fore I have to refresh my memory. 


“dee © eens onde 


I am obviously not here to hinder the 
proceedings in any way, but I also don't want to 
say things that aren't so. 
THE. MAGISTRATE: All right, Mr. O'Dwyer, 
go ahead. : 
BY MR. O'DWYER: 
Q Miss McGee, after you had made inquiry as to 
a job would you do anything? 
A You mean to a specific company would I call 
back? 


Q No. Would you make any notations or anything 


of that sort? 


A Sometimes. I kept it if they had a card, 


Q In terms of Medical World News? 

A Yes. 

Q Do you recall talking to anyone from Medical 
World News? 

A Yes. 


Q Do you recall any other positions that you 
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sought during the years 1973? 
A 1973. I can give you places I remenber I 
applied or inquired. Again, I can't be sure about 


years. Norman Craig 4 Kummel, which is another ad- 
Ctnmcteen wer shi8is ng : 


6 ETI OES TE Ty 


vertising agency, vhea Rockefalier Universite. 
Q Let me stop you there. 

THE MAGISTRATE: I hate to interrupt you, 
Mr. O'Dwyer, but I want to sueihty myself here just 
for a minute, if I 
you were 
no longer reporting for work at the defendant as 
Of May 1, 197%. 

THE WITNESS: Maren 26, 1973. 

THE MAGISTRATE: That was the last day 
you were paid? : v 

THE WETNESS: No. TVhat was the last day 
I was permitted into the office, your ilonor. 

THE MAGISTRATE: The last day you were 
paid was 

THE WITNESS: April 30th. 

THE MAGISTRATE, April 30, 1975. 

THE WIINESS: Kignt, 

THE MAGISTRATE: You were no longer working 


the company as of May 1, 
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2 THE WITNESS: I did not know that until & 
‘ q May 15, 1975. 
3 ‘ THE MAGISTRATE: As of May 15th, you were 
1 i 5 no longer working with the ‘company. 
6 Starting shortly after that, did you ever 
; 7 draft a resume of your professional experience and . 
z| ¥ 
‘ 8 personal background? - 
9 / THE WITNESS: Yes. 
10 THE MAGISTRATE: vo you have a copy of it? 
: ll THE WITNESS: There is one. 
: 12 "THE MAGISTRATE: May I see it? 
: 13 WR. O DWYER: Sure. 7 ; ; 
ee 14 MR. PATTERSON: | find this pradtiction very 
ef 3 15 interesting veceue tA the course of interrogatories 
5 19 just prior to this hearing we asked for that to be : 
: 17 produced, and we were told under oath that the copy i" 
18 of the resume is neither in the possessions, custody : 
: 19 Or control of the plaintif£ or her attorney, and. very 
0 interesting that they are now able to produce it. 
21 MR. O'DWYER: Your Honor, under oath ena / 
22 was the answer at the time. Neither the attorneys 
2p 8 2 nor Miss McGee could find it, 
- 24 THE MAGISTRATE: When did it turn up? \ 
} 25 HR. O DNYER: . After the interrocatories 
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4 and preparation for this trial. 
: 3 MR. PATTERSON: Why wasn't it furnished 
5 4 to me? 
ed 5 THE MAGISTRATE: Do you have some explana- 
| 6 tion for counsel, Mr. O'Dwyer? 
7 MR. O'DWYER: I don't have an explanation 
8 for counsel, your Honor. . To be truthful with you, 
9 I found.out about it today. 
. 10 THE MAGISTRATE: You found out about the 
4 ii resume today, and you asked Miss McGee about a 
§ 12 resune ee to this day for the enieieatie of answering 
: 13 the interrogatories? i 
i4 HRY OT OWYER?:) T did, 
; 15 THE MAGISTRATE: And her answer to you was 
e 2 ij there was no such resume? 
: ; 17 MR. O'DWYER: Your Honor, the .nswer to 
: 18 us was that she had made up a resume. She could 
~ : 19 not find it at home. 
20 THE MAGISTRATE: And that was something 
: 21 that she swore to as answering interrogatories? 
22 MR. O'DWYER: As answering interrogatories? 
: 23 No, as a matter of fact I think I answered the 
: : 2 interrogatories in that way. 
25 THE MAGISTRATE: ALL right. Well, now 


A-170 
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2 would you show Mr. Patterson a copy, if you have one 


3 here? 


Py 
‘ & 4 May I see it? 
: } DA 5 MR. O'DWYER: I only have one copy. 
6 TUE MAGISTRATE: All rights. 
: q Where is tho original of this? 
| 8 THE WETNESS: With the avency. 
9 y THE MAGISTRATE: What agency? 
<7 u 10 | THE WITNESS: Is there a letter? 
ne oo. 11 THE MAGISTRATE: What agency, Miss McGee? 
12 "THE WITNESS: Archer Agency. 
J ; 13 THE MAGISTRATE: Well, needs se@ now, your e 
14. testimony is that you drafted a resume. When did 
Sy ao 15 you put it tesether? When did you draft it? 


16 THE WITNESS: There were various times. 


. 
or he eee 


: 17 It wasn't the same one all the time, your Honor. 
98 1 did not have enough money to have it run off all 
& : i9 the time. <As the occasion arose I would have it 
‘ M vun off. 1 did not have a typewriter. I did not . 
21 have paper. 
22 THE MAGISTRATE: When did you? 
23 THE WITNESS: That one was for late May 
A” 1975, and it was called to my attention because 


25 my phone was disconnected at that time, and a 
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friend who is -- 

MR. PATTERSON: 1 move to strike this 
colloquy. 

THE WITNESS: The reason was because I wi 
supposed to be withholding information under oath. 

MR. HOLMAN: If€ it please the Court, I 
have to excuse myself so ea to a pre-trial with 
Judge bivane, 

THE MAGISTRATE: By all means. 

I don't know about going down the familiar 


road ae looking for jobs in the traditional manner, 


et 


oe ON ey 
ae mee tag i eens anal mem IO EN gs oo as 8) eet semen 
nil sie cp. joe ee PAE haiti he: plier eg gerne 


erento 


but it strikes me one looks for a job by preparing. * 


_ ret ses nis ore oad 
RT NaI I A hc at ers HE Me yy se WR A ERE ETN 
SAA hl ak Shame ieee oe . 


a resume, peeps writing letters of ‘inquiry, perhaps 


he Ate 23 oe i 2 5D ae eo 


making eieite to offices and so on. 


ee wast 
wa geen ee SEES MR eh ecg g RIE EER Ue Te 


Don't you think we could hive some inquiry 
along that line? It may not be that she did it in 
That way, but at least it might be a start. 

MR. O'DWYER: Your Hfonor, what I am getting 
at is the positions applied for and the approximate 
dates we made in response to I think our motion for -- 

MR. PATTERSON: Your Nonor, if Nr. O'Dwyer 
is Seeking to put this in, I have no objection to it. 

THE MAGISTRATE: Pardon? 


HK. PATTERSON: If he ts seekine to put in 
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the record this list which has heen annexed to 


answers to interrogatories to show that Miss McGee 


made some effort to seek cnployment at these various 


places at or about the dates indicated, I have no 


. 


objection, and she can look at the list and say, 


‘Yes, 1 did.” 


THE MAGISTI 


‘ATE: Suppose we do that? It 


° 


might be very helpful. 


MR. O'DWYER: 


THE MAGISTRATE: 


My. O'Dwyer, do you. want to offer the list? 
Let me say this, your Ilonor. 


Let's offer the list and 


then if Mr. Patterson says ha has no objection, we 


can mark it in evidence, and then you can inquire 


of Miss McGee, and she can refer to the list. 


(Positions applied for and approxi- 


mate dates received as Plaintiff's 


10 in evidence.) 


Exhibit 


Nearing adjourned at 4:35 p.m., to 


February 19, 1976 at 10:60 .4,m.) 
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MeGee-direct 
In May of 1973. 
1973? 
Yes. 
And have you sought other employment after 
that? 

A Yes, I did: 

Q Where did you go in May cf 1973, if you 
can remember? 

A To Sidcom, That's an audio-visual company, 
and the actual ae I don't remember; it's like 
Counsel for Interdisciplinary Comnunications. 

That was the first place I went to. 
Then I think soon after that -- 


Let me ask you about that: 


who you saw there? 


Was this contact by telephone or in person? 
A In person. 


Q Would you tell me what occurred at that 


meeting, as best as you can remember? 


A Well, I told her I was out of work -- 


THE MAGISTRATE: Well, did you really go 
in and say "I am out of work?" Do people usually 


do that? Don't they usually negotiate from strength 
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(are |: 


and say “I'm looking for a job,” and pretend that 
they are still employed? 

THE WITNESS: It's a small industry, and 
I couldn't pretend, really, your Honor. 

THE MAGISTRATE: You just went in and said 
“I'm out of work and I'm looking for something?" 

THE WITNESS: Yes. 

Fad And I had just finished a seminar in 
February of 19733 There had been previous seminars 
I had worked on in 1972, and I was preparing one, 
another seminar, with Warren Ross. 

So it appeared to be a growing segment 
of the industry, and Sidcom also scemcd 
company, and I felt I cculd use t 
gained there. 
BY MR. O' DWYER: 
Did you communicate this to Miss Msaister? 
Yea. 
What was her answer 
They had no 9; 
MAGISTRATE: 
mpted you to go there 
no opening? What was the thing that prompted you to 


yo there? 


A-'7€ 


sleg 5 McGee~direct 

A Well, I didn't know they wouldn' 
opening. 

Q What prompted you to go there, a newspaper 
advertisement? 

A No. It was known as an up and cor ing 
compeny. It was new. 

Q In your area of experience? 

AY Yes. 


Q How did you know that? 


A Again through industry contacts. You 


» 


Say, who got the -- who is doing the seminar on, 


injuries, say, for instance. 
Susan Meister had dene one on sports 
injuries, and since that had been the topic of a 
seminar I had just been working o we were aware 
lsoO being done some place else. 
Q I went you to know what my thoughts tek 
if it makes any difference to you. 
Judge Weinfeld wrote that your qualifications 
and expertise to perform your functions were a tin 
te at the hearing and trial before him. 
He also said that the back pay to which 
is to be reduced by the amount you 


PF gee en - 


recently could have earned in ether enp loy- 


sleg 6 MNeGe 


” mont since your discharge. 


3 Now, I am trying to make a point to you, 
4 I want you to understand what I think is involved 
- 5 here, and I think it's very important, one of the 
. most important points of "he case. i 
\ As I said, Judge Weinfeld cspparently did 
. say your qualifications and expertise to perform 
: your fynections are not in dispute. Apparently you're 
| 0 qualified in the work that you were doing. 
il _ 


- He goes on to say that you are to receive 


12 / * 

/ back pay reduced by the amount you earned or reason- 
ne y : : 

ably could have earned in other cmploynent since , , 
a ae 

your discharge. 

15 Now, it seems to me we want to find out 
16 f ‘ “ 

° what creesonably could have happened. Looking for 

7 : 
places where there are no openings, you would have 
18 
- to have some sort of reason for that, I would think, 
} 7 as 

- 19 and that's why I asked you: Why did you go to a 


place where there is no opening? 


A I didn't know there was no opening. 


a reputation for expansion. 
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So if there was expansion, and I had experience in 
the area, I felt I would be considered. I mean, I 
had proof in an area that was just opening up; I 
had experience. 

Q Then I ask you, too, why do on go in and 
sort of lay yourself open as having nothing to offer; 

for all you indicated, you had just been fired. 
Is that the sort of approach you would have towards 
looking for a job? "Look, here I am without employ- 
ment." 

As I say, it seems to me people usually - 

go looking for jebs and they don't reveal that they ~ 


are not working at the time. fT sai don‘t mean to_ 


ee Tee ite 


be dishonest, but I am Midaieigess 2 ab bout a reasonable 


ee 


I a ae eee wee geen 


effort to find . a | job. a die do everything to in- 


et ee ‘ 
— rn nye om - 


dicate the people that you are not Genirable, it 


nai ha oka a a 


cems to me you are not agra eras: is reasonable -- 


on « 
* ont te 
29 OT Oe amg merger OE Tikes eke =i 
ltl ean ene 


MR. HOLMAN: Your Honor, with all due 
respect: -— 

THE MAGISTRATE: I am not asking you a: 
question; I am asking the witness. 

MR. HOLMAN: Just a statement on the 


record, with a]l due respect. 


i ARI RECS GRA RR i 
ae mises enen ceva hires cuncn nha EES ELE TSIEN 
sitesi ian asiaiaasiai acelin 
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To the best of my recollection I would 


look for a job similar to the one that I had, but 


ee 


seer = meaner 


I was willing to take usually by that time anything 
that would pay the rent and keep me in medicine and 
food. : 
Oh, there was aaother agency -- 
THE MAGISTRATE:. I don't think we have 
any dates on the agencies. 
MR. O' DWYER: All right. 
Q How about Fanning? Do you remember the 
date? 
A No, I don't. I would think probably 1974.° 
oO: Early or late? 
A I don't know. 
Q Did you go to Fanning in response to a 
specific job or was it in general saarch? 
A In general search, since I was willing 
to take a general job. 


Q How about Front Desk? Do you recall the 


only agency, and that's what I had been reduced to; 
applying for a job 2s a receptionist. 


Q When was that, if you recall? - 


STRICT COUN, REPGNY 


FOLEY $CUARE, NEW YORK. » 
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McGee-cross 
THE MAGISTRATE: I think it is a proper 
area of inquiry, the circumstances of the loans. 
By that I mean it may be that they were 
loans but she never paid them back and didn't have 
to, and were what might be called income. If it 


doesn't turn out that way then it is not in the 


BY MR., PATTERSON: 

Q bid ygu borrow any money from any com- 
mercial lending institutions such as banks or 
ttnances companies? 

A Yes. 

Oo From whom did you borrow? 

A Chase Manhattan Bank. 

Q Do you know when that was? 

A I had an extended credit, one in ‘73 for 
a thousand, which was then extended for another 
thousand. I believe it was after the trial, so 
that would be ‘75. 

Q Any other commercial lenders? 

A No. 


BY THE MAGISTRATE: 


Q And did you have to pay it back? 


A You pay -- you know, you're supposed to 
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sleg 50 MeGee-cross (RTR ‘AY 
just keep depositing into a checking account, and they-- 
I don't know how to explain it. On extended credit -- 

Q I don't mean for you to explain it; I 


mean you are under an cbhligation to repay all the 


money? 

A Oh, yes. When the money is there I have 
to replace it. 
BY MR. PATTERSON: 

Q bid you receive any loans from individuals 
sho were either triends or relatives of yours? 

A Yes. 

THE MAGISTRATE: Just a minute. I don't 
understand that. Why is that in the case, Hr. 
Patterson? 

MR. PATYERSON: Your Honor, again am 

qvestions primarily for the purpose 
credibility of the witness. 

THE MAGISTRATE: I see. All xvight. 


MR. O'DWYER: Your Honor -- 


THE MAGISTRATE: I think it's relevant. 


In other words, the question bears on the reasonable 
efforts to obtain other cmployment and the pressures 
and pulls that might have cxerted themselves on her 


at that tine. 
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MR. PATTERSON: That's right. 

THE MAGISTRATE: I think it's relevent. 
Q Ms..McGee -- 

MR. O'DWYER: I don't want to interrupt 


My. Patterson, but I do want to raise my objection. 


We were over this already in the pretrial 


interrogatories, at which time we raised our objec- 
oe a * ° 
tion to’ that question, and your Honor directed that 


we not be required to answer that question. 


It seems to me that your Honor has on the 


record information to decide wheti.cr Ms. McGee made 
reasonable efforts to find employment. 

Now, motivation ty no’. in issue here in 
the sense that she has to make reasonable eYorts 
to find other employment. 

Now, whether she was making a thousand 
dollars a week from loans or making nething, her 
obligation is to inake reasonable efforts to find 
other employment. 

THE MAGISTRATE: Okay, I think I have — 
your point. 

Were you going to say something, Mr. 
Patterson? 


MR. PATTERSON: Your Honor, it is the 
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defendant's position, and we will prove before this 
hearing is over that Ms.McGee did not make conscientious 
eiforts, and we are trying to determine why she did 
not make conscientious efforts, and we are trying to 
show by her testimony now that she didn't have to 
make those conscientious efforts because she was not 
pressed for the dollars, and I think itis relevant, 
saa ie tee: 

THE MAGISTRATE: Well, through these. 
hearings I kind of go a little forward and then I 
recede ‘ bit, and 1 think this is one where I am 
going to recede a bit. i think Me. O'Dwyer hag a 

says that the pressure of the case 

itself is sufficient, and what other motivations 
she may or may not have had are not really relevant. 
In other words, it's reasonable within the context of 
the case and not within the context of life generally, 
ond I think maybe we should not go into that. 

MR. PATTERSON: I respectfully except, 
your Honor. 
BY MR. PATTERSON: 

4g. McGee, have you lived in the same 


May of 1973 through today? 
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McGee-cross ee 
MR. O' DWYER: Again, the case law, it 
seems to me,is clear. Ms. McGee is not subject in 
the three year period to know each and every ad that 
appeared in the New York Times. ‘If Mr. Patterson 


can connect up the fact that Ms. McGce saw a specific 


ad and did not apply for it, that is xelevant. I can 


bring in by this afternoon case law which indicates 
that. 

THE MAGISTRATE: Yell, I disagree, and 
I think it's relevant to know the state of Ms. McGee's 
efforts, and one of them is prebably the state of her 
knowledge with respect to gmployment 6pportunities 
at the time. 


I think your objection should 


BY MR. 

Q Do you recall the question, Ms. McGee? 

A If there was an ad in the New York Timag -- 

Q Or anywhere that you saw that said 
pharmaceutical advertising agency seeking account 
executive or senior account executive, or even 
assistant account executive, would you have inquired 


about that job? 
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McGee-cross 


If my phone was working and -- vs 


Q I icGee, would you have inquired about 
that job? I don't need your snide remarks about 
your phone vorking or not vorking. There is no 


. 


evidence in this case that your phone was not work- 
MR. O'DWYER: I am going to object to 


MR. PATEERSON: I am tired of having 
this witness put her own colloquy in the record, 
your HNonor, about how poor she is and how poor 
she has been. 

THE VAGISTRATE Let me see: 

T think, § McGee, you should not 
offer gratuitous little remarks like “if my phone 

dcesn't add anything to 
at all. 

Mr. Patterson wants to know did you, or 
in certain circumstances would you have done this; 

it seems to me, is yes or no, and 
to tell us about your phone only enlarges the re- 
cord and doas not <dvance the plan, 

So please try to confine yourself to 


the question and make a direct answer as best you 
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? 
a cen. 
3 A Yes, I would have answered such an ad, 
. 
10 4 and the reason I made the comment was that the 
‘ 
° Archer resume was made from a neighbor's phone. 
6 
' My phone was turned off at that time, and --~- 
? MR. PATTERSON: I move to strike the 
8 , 
last, again. 
9 . ' ae 
THE WITNESS: i cow2d not make an appoint- she 
” mene =—- a 
MR. O'DWYER: I object -- 
12 mh t + SIP YD AIF "4 
THE MAGISTRATE s Just a minute. 
: - The last part of the answer is stricken 
14 ; : 
fixrom the record as being not responsive and wholly 
iS gratuitous, And I,am trying to explain to you, 
16 fs . 
Ms. McGea, what we are aiming at here. We are not 
u concerned with how you did something. The question 
: is, did you do it? And Mr. O'Dwyer may find how 
i you did it mitigated against the success of your ‘ 
20 


efforts, and he will being that out on redirect. 


) 2 
- If Mr. Patterson asks a question, answer 


Z MR. O° DWYER: Your Honor, if I might < 


and I want to take exception to the ruling in the 


“ sense that I tkink it was very responsive. fr. ( 
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Patterson asked: Would you have responded to the 
ad? And Ms. MeGee said, "Yes, I would have if my 
phone was working." 

That presumes that there 
was a requirement to make a phone call; that che 
couldn't go te a pay phone and put a dime in, 

MR. O'DWYERS: is asking for a certain 
amount of meculation, and she is giving an answer 
as to whenshe would have replied to the 

MR. PATTERSON: Let me pursue that point 
with her. 

I am willing to pursue that area and let 
her answer stand if her telephone was working. 

THE MAGISTRATE: ALL right. 

BY MR. PATTERSON; 


Q ¥ M e, if your telephone was not 


@e 
working would you go to a pay phone or to a neighbor's 


phone to answer an ad for a job? 
A If <~ knew of the ad, yes. 
Q Have you, since May 1973, on a reasonably 
regular basis been following the employmens: svction 
of the New York Times? 
A Yes. 
New you have shewn on Exhibit 10 in ovidence 
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and through your oral testimony that you spok 


or visited or applied to approximately 19 organiza- 


— acninamttnte serosal see 
9 commen _ ion — 


tions, excluding employment agencies, in the period 
eee : 
from May of 1973 right through today? 

A Right. 

Q Is that correct? 

A Yes. 

Q and this ‘ist is correct to the best of 

recollection? 

A Right, at that date. 

Q Are you still looking for a job, Ms. McGee? 

A Ho, L am not. 
BY THE MAGISTRATES 

Q When did you stop looking? 

A When I asked to be reinstated. 

PATTERSON: 


When was that? 


That was September, I belicve. 


eens noe 
~ NR mp e+ NR, 


THE MAGISTTATE: ia es 
What year? 3 
ee 
1975. 
MR. PATTERSON: 


Q You mean from September 1975 through this 


aate you have made absolutely no efforts for re- 
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sicg 63 McGee-cross 
employment? 
A You are going to object to my answer -- 
Q Ms. McGee, answer my question yes or no. 


MR. O'RPWYER+: Your Honor, first of all, 
I am going to object to Mr. Pattcrson's scioicsanes 
He is badgering the witness -- 
MR. PATTERSON: Your Honor, I have a 
witness who is not responsive -- 

THE MAGISTRATE: I don't think he is 
_badgering her, but I don't think there is a require- 
ment that she answer it yes or no. 

The question has already been esked and 


Se 


enswered, it seems to me. It seems to ire her state- 
oe 


all ae a ag 


. 


ae 


ment is on the record that she stopped looking for 
ee eee aren ea c seas 
—_ = aie 


senate maanrarnmorninins ~ ————— — 


Le saa UNAM GNlaeemen ANC OM A PB 9 ge 


RN et aap cnn nis ate mEOOE a asin rx mice 


work when she asked for reinstatement; and she asked 


for reinstatement in September of 1975, and that's 


mages a 


ewer nae 
Seer a Ne me 


~~ 
her testimony. 
BY UR. PATTERSON: 

Q Isn't it a fact, Ms. McGee, that you 
actually asked for reinstatemént in December of 
1974 when you entered this lawsuit? 

A I don't know. If that's a legal paper -- 

Q That is your answer, Ms. McGee; I don't 


want an explanation -- 
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sleg 75 MeGee-cross ihe 
would have responded to? 
MR. O'DWYER: I am going to object to 
Honor. 
THE MAGISTRATE: why? 
MR. O'DWYER: Again he has to bring 
forth, number one, whether she would have scen it -- 
THE MAGISTRATE: The question is, Mr. 


O'Dwyer, whether, had she scen it, this is the 


sort of ad she would have responded to. 


The objection is overruled. 
Would you have? 
THE WITNESS: Because of the 
fications which you didn't mention, Mr. Patterson, 
I would not have applied for this job. 
BY MR. PATTERSON: 
Q What other qualifications? 
A It says "Must have print and seme broad- 
ed ————— ee 
cast experience," and neither of which I have, 
Q You have neitherc? 
A No. 
Q Let's take this one, for cxample: 
This, I guess, is an abbreviation for “advertising 
account exec, "? 


A Yes. 
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Do we have any 
examinatior 
MR. O'OWYER: There is no redirect. 
BY THE MAGISTRATE: 


Ms. “McGee, I would like to 


When did you for the first time take the 
position that you had started looking for a job? 
A As soon as I received the letter from 
Kallir, Philips, Ross telling me I would receive 
no more checks. : 


Q When was that? 


in May of 1973. 


Did you start on a ccmpaign to find a job? 


Yes, just that month =f went to 
Did you draft a resume at that time? 


Yes, I believe so. 


Did you type it yourself? 


A Yes, but I had to use a typewriter at 
church. didn't have one at home. 
Q And did you make cop‘es? 
Yes, I Xeroxad. 


Now many Xerox copies did you 
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McGee (RrR 277) 


A I would usually make about 10 at a time 
because they cost 10 cents each. 
Q So all in all how many did you make? 
A In the three years? 
Yes. 
Oh, God - amsorry -- would say about 
a hundred. 


And you made them ebout 10 at a time? 


Q LS 18 your stin that you used 
at least 80 or 90 resumes? 


A I had them. They would be lost; they 


q —~e Anaemia: naan RCE SS ten et ONO tial uel 


would be around the apartment; 
bd - em 


nm cect = 


them to somebody in case they knew someone. 


Q Regardlcss of how, did you use 80 or 90 


A I no Jonger have them. I dort know 


a 


hother I used all of them by sending them out. 


Q Did you draft a letter of transmittal 


ee ins iia 
tn ie ea nee 


for resumes? a 


A No, = did not. 
Bias USE 
Q Did you just send a resume with no letter 


accompanying it? 
A The letter would have to be individualized. 
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sleg McGee : (RTR 278) 


Q So for each resume you sent out you wrote 
a letter to go along with it? 

A Yes. 

Q Did you type that yourself? 


2és. 


Did you keep a carbon copy? 


“Q have those carbon copies? 
A Unless my attorneys have them, I 
prounicncemen. ava ——— eS 
have them. 
have them? 
In my poss ssion, no, I do not. 

Q Do you have the Original xesune that you 
typed that you made the Xeroxes from? 

A No, I do not, 

Q Did you keep a correspondence file of 
all the letters that you sent out resumes with? 


eins 


I did not. 

Q How many letters would you estimate you 
sent out? 

A In three years? 

Q Yes. 


I really couldn't Say. 


well, approximately? 
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Approximately 20, maybe. ol 


A ON a: eA OOO EEE A Ay sem at al 

And what would prompt the letters? 

If I were not going to have a face to face 
or if it was a box number, as Mr. Patterson 


‘ 


m ad, that would obviously entail a letter. 


was to call and maxe an appointment I would 
PE 


and not have a letter. 


So one of the things that would prompt 


a letter would be a box ad in the paper? 


A 


Q 


Q 
from you? 


A 


One of the things, yes. 
What else would? 
2 £ i t Wat 


what else did actually prompt 


ppointnent, similar to the 


Archer letter. 


Q 


You would write a letter asking for an 


appointment? 


A 


Q 


Yes. 


What would prompt you to write the letter 


asking for an appointment? 


A 


Q 


An ad or knowledge -- 


Well, we have covered the ada. 1 am think- 


ing of something else. 
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MR. O'DWYER: Now I am going to object, 
your Nonor, on the basis of probative value and 
relevancy. 

THE MAGISTRATE: Overruled. I think it 
is quite all right so far. fle is aentan vaetees 

field heard of someone else in the 
That seems relevant to me and certainly 
competent. 

A I have only seen their name in the Sunday 
Times Classified. 

Q Do you know if they are a competitor of 

Jexcy Fields Agency? 

A are not, 

Q \ ever heard of Benson Personnel Agency 

ve not. 

Q During the course of the calendar year 

could you estimate the number of account manage- 

people your agency placed with employers? 

A Well, in the year 1974 I can only tell 
you the income that the agency had. We billed in 
the account management area -- 

MR. O'DWYER: Just a minute. 

‘ike as nor res;onsive 


oy 


HHEMAGISTRATE: No. She is going to tell 


“ 
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us, I think, how she can give an answer to the 


question; and if at the end of the answer it is 


4 not satisfactory, you can move to strike it, but 
{ 
~ 5 : : : i. 
I think she is getting around to explaining how she . 
6 can answer it. 
i Would you please? 
8 : : o 
; A We billed approximately $150,000 to $200,060 
9 : roo : 
in the account management area in New York City, and 
10 wa base it on -- you will have to help me to do the 
Th arithmetic -- we charge between 10 and 15 percent on De 
12 , : : 
: each account executive supervisor job. 
13 So I would say _1974 was a fairly good so 
— Oe ee TA ai ee GO ey ; : 


M year, a very good year for the account management 


mee en is nares - / 
15 
area, as 
ee ace Sets 
16 + , 5 
} VT ck hs cay “ - + wise nl 
. Q licw dor.s that work out as to the numb of 
iy 
- 
7 a eal a NN a ie eo eee . 4 ee : . , 
peopie, approximately, that you wight have placec? 
e 
he ser nye — * 
’ THE MAGISTRATE: $6 15 percent of some 
' 
} : bs ost : 4 t ‘ “ 6 
a AER 1S s j: al CO What ou bi] 1, A 50,9 10? 
4) Mye wma . ee an. 
Lkide VER 2 iOS 1e@S. 4) 
Zi Aik, MACT Str S Sa) Soe 3) «we ir the a * " " 
Stik MAGA DS’ 1. Ge Wlik YOU GO t algel ra 
noe od 9 
oe ft re r #s “~ * . 
for us, r. Fatterson? 
9 
“3 ‘why my i 4 * ‘. wad aoe 
; # frat wuld be eéhoeut tvo mALllien and a oe 
ry i 
“s cene er? 
hg ach ad. 4 é head 
; : : ou 
A ‘, sy 13 ¥ 7§ of .onQ, 
; 1. 
‘ ‘ 
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MR. ILOLMAN: That is $20,000. 

MR. PATTERSON: Oh, I thought we were 
extrapolating up, I am sorry. 

Tie MP\GISTRATE< Correct me 1f£ I am wrong, 
She said thé income was $150,000? 

THE WITNESS: Correct, 

THE MAGISTRATE? And the percentage to 


reach that amount was 15 percent? 


THE WITHESS: 10 to 15 percent. So if you 


o 
tail 
< 
he 
Qu 
f°) 
4 
Q 
et 


in tell you how many I count of people we 


E MAGISTRATE: So 15 percent of X equals 
& 
$150,000? 


THE WITNESS: Right. That does not mean, 


by the wey, that we filled every position we were 
Called tate. 
BY BR. PATTERSON: 

2 bal, ld you estimate 100? 

A lt is more than 100. Probebly a thousand 
poople. In ather words, we placed a thousand people; 
approximiCely a thovgand people. 

> in your division, t panagement 

$ 1? 

A a *  ¢ ap " 8, 


_— 


tD 


10 


li 
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Overruled. 

Would you give your estimate? 

THE WITNESS: Would you repeat the question? 
Q Would you tell the court what the job 


market for account management people was between 


May of 1973 and the fall of 19752 


A Well, t would say until the summer of 


1975 it was very good. 


ee ame rec 
Q By very good, what do you mean? 
— ee ne | 
A That the market was very active -- and 
i ae Pgh LE oo sme 


I am eerie about advertising agencies --_ very active 


aoe ae sana 


ees eee tt ~ te tin smc etn 


oe For account people, account executives, 


ie ere sR ee ces sal 


assistant account executives, all the top. I would 
gay most of the top major advertising agencies had 


their deors cpen to account people anywhere from 


KD 
ws 
PS 
Q 
Eg 
ey 
~~ 
"SS 


eriod of time, to your know- 


je, based cn the instructions given to you by 


any specific preferences in torms of 


pee 
or 
ws 
Po) 
ey 
<. 
. 
~ 
o 


y were looking for for # nt positions? 

\ That would dupend on who was looking; 

wt, again, you laew, the top egenclea had their 
: f Len, ton ‘OLY *ins sy tise yeu sce 


os 


no 


qa 


i 


2 


13 


14 


S 


we 
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scmebody who is bright, who is a good marketing 
person, please send them over. 
Aside from which most of those agencies, 


which I can name, will see anybody with account 


Management expericnce at any time under $25,000. 
Q In the couxse of your employment with 


the Fields Agency have you had occasion to place 
people in account management jobs in the Ethical 


Drug Field? 


A Yes,we have. 
Q Could you tell the court from your exper- 


fcnee what the difference between an account manage- 
ment job in Ethical Drugs and an account management 
job in consumer products is? 

* 

A Well, if you'xe talking ebout an account 
executive in. Ethical Drugs, the only difference is 
tha distribution of the product. Consumer package 
goods or consumer goo!ls consist of geeds that are 
sold over the counter, whereas Ethicai Drugs are 
orimarily by prescription through a doctor. 


0 tn the course of your jeb function with 


» sd x Ves by ay gs vy eee a * «4 enn ye 4 ¢ oe 
he Flelda Agency nave you laced eny people with 


So 


ir) 


10 


ll 


12 


13 
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that I am not expecting him throughout this hearing to 
agree with me at all. 

MR. HOLMAN: Just to follow Mr. O'Dwyer's 
line -- 

THE MAGISTRATE: The second sede is: 
Are you going to continue to cross-examine, because 
the reporter has his cbligation and counsel have 
theirs. 

Are you going to call the witness back 
again tomorrow? 

MR. PATTERSON: I had no intention of 
doing that if we can possibly finish. 

THE MAGISTRATE: Can we try to finish 

day so she won't have to come back tomorrow? 
MR. O'DNYER: I have no further questions. 

THE MAGISTRATE: Do you have any further 
questions, Mr. Patterson? 

MR. PATTERSON: I have no redirect. 


beh 2 ad ae Qrgy * me - —— 
THE MAGIS RATE: I have a few. 


ek tad 


= tOee FART Coit ® 
iY THE HAGLSTRATE : 


Q Now, when you place prople from your Agancy 
3 i Poy 3 J 
is it the result of a telephone interview? 
A 0. t'a the iit of a person to person 
ZBL OY GLOW. 


tf 


>, Bye, 


10 


11 


12 


“me 
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So that a person to person interview would 


include what? 


A It would include making an appointment, § 
y 
and that person, that candidate or that applicant 
: ‘ 
coming in to sce me or seeing somebody in my depart-- 
ment. 
Q And they would bring with them what, any- 
thing? 
5) 
A Just a resume. 4 
m, 
Q Do they have to have a letter of recommenda- is 
12 
tion? : 
% 
2 
A No. 
% 
Q A letter of reference? nN 
A No. 
Q Just a resume? ft) 
we 
A Yes. ; 
Q Ané then you conduct a personal intervicw? 
A Yes. 
Q And at that time you ask whatever questicns 
a 
you think are appropriate? 
A Right. > 
Q if @ tolaphe 3 and says “I saw an 
i in er, oe "Ft 1 ‘ fed in sthing 
; ¥ as id,” rial ‘. t } Bes 3 £233 % 3% a 
A 3 
: is % 4 + a 


@ 
chs 

a, 

a 


a 


bo 


i) 


oo 


13 


i4 


A 


Q 


-xzal for people with 


(RrR 331) 


No. 
All right. Now in your experience is it 


agencies to place on the 


‘ 


basis of telephone inquiry? 


A 


Q 


No. 


Is that the practice in your industry? 


it is not. 


No, 


Now, taking it on the basis of in house 


hiring as distinguished from going to en agency, do 


you know whether they hire by way of telephone inter- 


views? 


going 
Jent < 
3 . 
3)0 tl, 
Or i et 
» 
rs 


you and then to 


wrote a 


When you say in-house hiring, would you 


I moan, for example, suppose instead of 


an codvertising agency som 


stly to the agency, end suppose they were 
ould they be hived if they m ely telephoned 


Paceal 
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Absolutely not. 
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Q And if they come with a resume, is that 
_@n adequate documentary background, or do they have 
to have more? 


A Well, no, because generally the agency 


‘ 
~o f 


will check on the references themselves. 


THE MAGISTRATE: Any other questions, 
coneterent 

MR. PATTERSON: Nothing further, your 
Honor. 

THE MAGISTRATE: All right, you need not 
cone back tomorrow. 

We will adjourn until, say, 10:15 tomorrow 


morning right here, znd we will try to finish. 


MR. PATTERSON: I have one more witness 
who should be about the same length as the last one, 
your Honor. 


THE MAGISTRATE: All right. 


This is off the record. 
(Discussion off the recerd.) 
THE MAGISTRATE: We will reconvene this 


afternoon at my requcst, and we will allow Mr. 
O'Owyor a few questions aleng that line that he feels 
is ortant that I els § on a ruling. 

te WELL you m ine t quesCion pleese, 


3 MR. O'DWYER: Thank you. 


XXX 4 BY MR, O' DWYER: 


Q Miss Mann, [I will ask you what were the 


6 names of the 30 or No Ethical advertising, agencies? 


7 MR. PAIEERSON: Objection, 
Your Honor, the witness never said there 
4 9 were 30 or iQ Ethical advertising agencies. 
10 Q How many Ethical advertising agencies are 
WW there in New York? 
A Probably, I would say, anywhere from, 


just as a gucss, anywhere between eight and sixteen, 


sixteen or seventeen, That is a long cange 


, but 
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I just don't Like to spend the money, and this is 
what I am supposed to be there doing. 
I maintain an active file of account 
execs that I have made for the last ten years; I 
follow them up to find out where they are; I have 
sources that I use to find out where these varie:3 
people are; and I used the telephone and call 
them and ask them if they are interested in talking 
to us. 
Occasionally I will use cmployment agencies. 
Quite frequently I will advertise. 
Where do you advertise? 
New York Times, and occasionally Ad Age. 
Q I show you, Mr. Braunworth, eight sheets 
of paper which have becn marked collectively Defendant's 
Exhibit B for identification cnd ask you to go through 
and tell me if you can identify those documents? 
A These are all ads that I personally have 
placed in the New York Times for various jobs. 
Q were those particular sheets of paper 


$ you ave holding in your 


- you mean in terms of 


ftary would have 
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Braunworth-direc (RT 364) 
The plaintiff intervenor should not be 
charged, in any event, with being knowledgeable or 


looking for employment at a salary quite t lower, 
than her previous salary. 
THE MAGISTRATE: That may be so, het tk 
think it depends on the circumstances as the joeeue 
may disclose them. 
At one viotat it lay be that a person would 
start out looking for a job at the same salary or 
even better than she had, but as time goes on and 
opportunities seem limited, it is not unreasonable 
to assume that she will start looking in the lower 


range, as a reasonable person. And I think “reason- 


ableness" is one of the words Judye Weinfeld used / 


and that we are to apply. 
pply 


1B. PATTERSON: If your licior 
she has testified that she was so 
looking for receptionist jobs. So Mr. O'Dwyer's 
comment is completely outside the testimony of his 
wn client. 
All right, bearing in 
mind the ruling t! nade and it may not be 


* 


correct, butit’sthe ruling of this hearing - would 
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Braunworth-direct (ATR 387) 
THE MAGISTRATE: Overruled. I think he 
is competent to testify to that. 
Q Do you recall the question? 


A 1973 and 1974 were fairly good years for 


er enna cn le Me — 


our end of the business particularly -- everything 
A a peccs Se = eaten RE AOS 


is relative -- 1975 stunk terrible, and I guess I 


t 

| 

} 

es _ Seg emacs ] 
/ 


should answer it in a general wey in terms of the job 
market, in terms of a eae executives, my expertise 
would be knowing people who left in edenaie and 

what compeny they went to, and I do have that informa- 
tion if anybody wants it, and I knew the people I 


hired, and I would say that it was an active. job 
Y —_n 4 ~ aici so oe 


eae EME ROSE peat 


ne Wen 


market in 1973 ead 1974, and the rc verse in 1975, 

Q To your knowledge during that same poriod 
of time was there any preference given to minority 
candidates by the agencies in your field? 


Mn. O'DWYER: I am going to object. I 


think now 


on the qucstion of 
in terms of his - 


of his particular agency, 1 
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sleg Braunworth-cross (Rre 412) 


assume that, say, half of the account executive ads 
might be outof town. 

@) Of the others how any of those were for 
Ethical advertisire as opposed to consumer advertising? 

A Not too many. Mostly were consumer. 

Most were consumer? 

There would be occasiona! Ethical Drug, 
and included in that you would see pharmaceutical 
company ads from time to time also looking for 
copywriters, by the way, and the product management 

advertising people. 

Q But for an account executive -—~ by the way, 
ihe two or three a week, would that taetuee account 
executives, supervisory account executive and assistent 
account executives as well? 

A think no answer should be in the general 


area of account manayement, because it means 


pproximately how many advertising 
@eal exclusively with Ethical 


adverti 
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Again, can you name them? 
sure. 
Can I have them? 
Are you ready to go? 
Lt is up to you. 
. 


A William Douglas McAdams; Sudler and 


HWenn:sey; Klempner, Corbett,a division of BBDL; 


Kallir, Philip, Ross; Becker; Rosenthal. 


I guess you could put in Durling & Wirtz; 
Kimmich & Weinstein; John Mann has an agency; 
Burdick was around at the time. 
Q : That is out of existence now, isn't it? 
A It closed last year. It was around at 
this time. 
Medicus, a divis Penton & Bowles; 
- Walter Thompson; Grey 
Medical, aloes of Geey; Health Mark, division 
of Medcom,. 
Is that about 14? 
Q I didn't keep count. 
A There is another one up in upstate New 
Jersey --— what's his name -- I can't think of his 
name offhand, hut a Long-aga, or twelve word name, 


1 can’t spell it. 
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Braunworth-cross (are 423) 


Q So I take it a person who is looking for 
a job in a pharmaceutical advertising agency, that 
person can't simply go to the Red Book and look at 
some index and find immediate ly all 15 or so 


pharmaceutical advertising agencies? 


A When you say that person, if you're talking 


—_—o 


about an experienced Ethical Drug advertising pro- 
fessional, he or she wild know the eaeee of those 
agencies and will zero right in on William Douglas 
McAdams, Sudler and Hennesey -- oa 
Q A person who ie looking at the Red Book 
is looking for the names of people within the 
agency? 
A. I would think so, in most cases, yes; 
who is the person I should contact for a job at? 
Q A person who is not so much looking for 
the names of agencies that might have job openings 
that might be in the relevant field -- what I am 
trying to ask you, isn't it a different kind of tool 
that one uses to get jobs; it is not -- you wouldn't 
know, you couldn't find out job openings in the 
Red Book, could you? 
A Oh no. That is just a listing of advertising 


agencies, as I indicated before. 
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Age not too many of the jobs listed in the 
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Q So before you go to the Red Book you have 


to know either the pharmaceutical advertising agency's 


namé, or you have to know from some independent 


outside source that there its a job opening in that 


agency before you go to that book, right? 


A That is kind of a double barrel question 


here. If you're looking for a job, and I am an 


advertising person, I will go to the Red Book and 


find out who is the creative director of xyz company, 


who is the executive vice president of McAdams; 


maybe this is the person I should apply to for an 


account ex:cutive position, 


So that's the first answer to your question. 


I am looking for a source. Anybody looking 


Be aca: 


. = 

for a job, where do you go? This is where you g 
eee ere re ta - pm e enente eee Pid nye RS ees. ~ ini 

if you're an advertising. person, 


-- It has heen that 
way forever. That's the bible> 


oat oo es of 
but for years that's where you 


That's the reason -- 


. ce eee 
well, not the reason, 
go. 


oo he legal profession maybe you got your 


Own sources where you go to look for a Jub. Thia 


is it for advertising people. 


Q You have testified that in the Advertising 


account 
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Braunworth-cross (are 425) 
management area are jobs in the Ethical advertising 
eee isn't that correct? 

A That's correct. 
Thank you. 
I want to go back to November of 1973, and 


\ 
I believe it was, when you interviewed Josephine McGee 


for the job - I think it was on the Roche account - 


and you testified that a0 remember from that inter- 
aus a discussion of the charge that she had filed, - 
or something to do with her os discrimination case 
against Kallir, Philip, Ross. 

How much of that do you remember from that 
intervicw? : 

A I really can't say that I remember an awful 
lot because, ee Sacak, I have been down here 
three times in a row, and my memory is going to be 
flavored a little bit about this. 

———— 


I do recall she brought it out, though. ) 


Q Would the Heck that she had a charge pendirg 
or a case pending against Kallir, Philip, Ross have 
anything to do with your reason for re hiring her? 

A Of course not. 

Q You testified that the primary reason that 


she wasn't hired was because you hired somecne from 
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Braunworth-redirect (RTR 139 
Oh boy -- 
Well, would you expect her to see -- 
A 500. I would gend out 500 resumes. 
would easily do hak. 
llow many would see me based on my background 


and experience, I would dare say -- I am trying to 


answer this question and not be out of order myselt --_ 
ee } 


but I heard testimony yesterday, I heard two Ethical \ 


Drug agencies mentioned, and I already enumerated 
at their behest 15 and some others that to my 
knowledge she had not contacted. It scems to me if 
I were looking for a job as an account executive 
with a speciality in Ethical Drug advertising, I 
would contact the Ethical Drug advertising agencies. 
And you named -- 

A 14 or 15, and I thought of four more. 

Q So there are some 20 in the field; you 
would expect that many contacts at least? " 

A Absvlutely, and also clients. 

Q And any more than that would be beyond 
what you would expect? 

A No, sir. In the Ethical Diug field, yes, 
20, but you are talking about 500 more agencies in 


consumer advertising, or, realistically speaking, 
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—sleg Braunworth-redirect (rr 441) 
to certain law schools have a tougher row to hoe 
when it comes to going out and looking for jobs; 
they got to make an extra special effort. 

Now, if McGee's experience were such that 
she had to make an extra special effort, it might 
not be unreasonable that for two and a half years 
she didn't find a job. 

A You asked my opinion based on everything I 
have heard. 
You know, for sonsbody dak of work for 
two years to make 19 contacts in which two are 
Ethical Drug advertising agencies, does not imply 


to me a very strong looking for a job, in my 


So 


opinion. 
—Q Would you expect someone in the field to 
be out of work for two and a half years? 
A No, sbawlanaty not if this person has -- 
Q How long would you expect them to take 
to find a job? 


A With. professional expertise some people 


; 
will go a month, some people will go up to six months. \/ 


I have somebody from my own organization who has been 
looking for six months now. 
Beyond that, if you have got scme talents 
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_ Salmaggi-cross (aTR 465) 
MR.HOLMAN: Can he put it in a question? 
MR, PATTERSON: If he would let me finish 
what I have to say, ie. Holman, I may put a question. 
THE NAGISTRATE: Please, let's try to finish 
this now. 
Finish the question, Mr. Patterson, and then 
will see if it is objectionable. 
Q I telephoned you with respect to Ms. McGee; 
you recall] that? 
A No, £.do wht. 
All right, fine. 
Miss Salmaggi, is Norman, Craig and Kummel 
what is Ss boos as an Ethical Drug advertising 
agency? 


A No. 


Q . Does Norman, Craig and Kummel have any 


clients who are in the Ethical Drug field? 
relieve they my have a client who is, 
but we don't handle the product. 

Q In 1974 I believe you testified when Ms. 
MeGee approached you about employment, did you know 
if Norman, Craig and Kummel had any clients who were 
in the Ethical Drug field that you were handling? 

MR. HOLMAN: Your Honor, I am going to have 
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UNLTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


a 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 


Plaintifé, 74 Civ. 3234 (EW) 


75 Civ. 401 (EW) 
-~and- 


. MAGISTRATE'S 
JOSEPHINE McGEE, : DETERMINATION 
. : OF DAMAGES 
Plaintiff£-Intervenor, 
~against- 


KALLIR, PHILIPS, ROSS, INC 


° 9 


Defendant. 


Plaintiff£-Intervenor Josephine McGee was dismissed 


from her job as senior account executive by the defendant 
J > 


Kallir, Philips, Ross, Inc. (KPR), an advertising agency, in’ 
May, 1973, alter-she filed a den disce tainables complaint _ 
against KPR with the New York City Commission on Human Rights, 
After a non-jury trial, the Honorable Edward Weinfeld, Dis- 
trict Judge, found that the discharge was retaliatory and 

thus violated Section 704(a) of Title VII of the Civil Rights 
Act of 1964, as amended, 42 U.S.C, §2000e-3(a), and held 

that McGee was cntitled to damages including back pay and 
fringe benefits of employment at KPR. 401 F.Supp. 66 (S.D.N.Y, 
1975). 
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Judge Weinfeld referred this ca; to Magistrate Charles 


Hartenstine for determination of damages due to plaintif£- 


intervenor, including back pay, medical expenses, pension 


and profit-sharing benefits, while reserving decision on 

McGee's request for an order reinstating her at KPR, Magistrate 
‘Hartenstine held post-trial hearings on damages on February 17, 
18, 25 and 26, 1976.* After Magistrate Hartenstine's untimely 
death in July, 1976, this matters wee transferred to the under- 
signed for a geoaer and recommendation by Judge Weinfeld's 


order of July 30, 1976. 
I... BACK PAY 


The back pay awarded to an employee who is a victim of 
a violation of the Civil Rights Act should be sufficient "Eo 
make [the victim] whole for injuries suffered on account of 
unlawful employment discrimination." Albemarle Paper Co. v. 
"Moody, 422 U.S. 405, 418 (1975). Under 42 U.¢.c, §2000e-5(g), 
the plaintiff bears the burden of proving the giross amount of 
os of ; es 
back pay due, while the burden of going forward to mitigate 


the liability or to rebut the damages clafia rests with the 


Wi isiasanecninensi ecremnnsaetl 


defendants." Sprogis v. United Airlines. Inc., 517 F.2d 387, 


ae eae seme 


aoa (7th Cie. 1975). Specifically, back pay awards are to 


eR AR ne a a ns FE ee eee «ee i cnet ric nc tt si ery 


* The-transcript of this hearing is cited hereafter as "Tr." 


( ; ) ee 
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be reduced by defendant's showings of "[i]nterim earnings 


and amounts earnable with reasonable diligence by the per- 


sm or persons discriminated against." 42 U.S.C. §2000c-5(g). 
A. Gross Amount of Back Pay ) 
ae oe sl . a i 2 ae 


At the time of her discharge, Ms. McGee was receiving 
an annual salary of $18,000. To make her whole, the Court 
must assume that had she not been unlawfully discharged, her 
salary would have been increased in the years after her dis- 


charge. Of course, any calculation of the pay increases that 


might have been forthcoming is by its nature speculative. How- 


ever, "{nJo mathematical certainty is required in the compu- 


tation" of back pay under Title VII, Kaplan v. International 
Alliance of Theatrical and Stage Employees, 525 F.2d 1354, 
L3G2-63 (9th Circ. 1975); the discretion vested in the court 
by title VIL includes the authority to calculate a reasonable 


“estimate of back pay where certainty is not attainable, 


In estimating the pay increases that Ms, McGee would 
nave received had she not been discharged, Ms. McGee's own 
past salary history with KPR might be used. However, nor rise 
to an $18,000-a-year position was meteoric; starting at a 


rather modest salary of $8,000, she more than doubled her 


(3) 
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income in just over five years. Such a dramatic rise within 
an organization is difficult to continue, especially once 

an employee has already reached a rung in the corporate lad- 
der as high as Ms. McGee's last position. Interpolating 

Ms. McGee's 1967-72 percentage increase to 1973-76 might yield 
an dnreaiietivally high estimate, Therefore, the calculations 
on which my conclusions are made proceed under the assumption 
that the percentage increases which the other account execu- 
tives and senior account exccutives received from 1973-76 are 
reasonably close to those which Ms. McGee would have received 
had she remained with KPR. See Satty v. Nashville Gas Co., 
§22 £.2d 850, 855 (6th Cie. 1975). The calculations are more 
‘cully set forth in the Appendix. The total gross back pay 

due Ms. } , exclusive of any reductions for interim earnings 
or monies which would have been earned through a reasonably 


« 


_search for other employment (before interest), is 


Reduction of Back Pay ve 


The plaintiff-intervenor having established her enti- 


ae 
tlement to this sum, ‘the defendant must demonstrate that hack 


—_— eee Atta RT ei, ai 


say should be revuced by interim earnings and amounts which 
I : ae Se eee 


s. MeGee could hive canned by exercising reasonable diligence 


OR Sarai 


(4) 


Cn te ee ee ieee a ee ee 
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in secking other employment, 42 U.3.¢, §2000e-5(z), 


ra, 


(1) _Intertia Zarnings 


It is established by stip .Vation of the parties that 
the only income Ms. McGee earned from employment in the period 
1973-76 was $1,400, from her part- ti '¢ Cyping job with the 
Girls' Clubs of America. (Tr, 184) This sun should be deducted - 


! 
{rom the gross amount of back pay, al, 


There is a substantial question as to whether unem- 


Loyment compensation received by the victim of discrimination 


should be deemed "interim earnings." Several cases have held 


that it should be SO considered, E.f., Satt ty v. Nashville 


Gas Co., 42 F.24 850, 855 (6th Cir. 1975); Bowe v. _ Colgate- 
Palmolive Co., 416 F.2d 7i1, 721 (7th Cir. 1967); Diaz v, 

Han Aneri can Norld Airways, Ine., 348 Supp. 1083, 1084 (s.p, 
Fla. 1972), However, | the better view seems to be that unen- 

-S meant "to carry out an independent 
social policy and [is], therefore, no€ to be considered "interim 
earnings’ deductible firom a discriminatee's back pay award," 
tnda_v. United Air Lines, Inc., 405 F.Supp. S26, 435 (Np. Cal, 
1975); see also Tid yell vy, - American ti. Ce., 352 F.Supp. 424 


437~38 (D. tah 1971). This te tha rule followed by the NLRB 


in back day casas id appx roved by th @ Supreme Cott in NLRB Le 


(5) 
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Gullet Gin Co., 340 U.S. 361, 364 (1951). Ms. McGee's unem- 


ployment compensation ought not_to be used to reduce back -pay 
due her from KPR, for to do’so woute grant the employer a 
windfall not intended by the authors of Title VII, Further- 
more, even if memp loyment compensation could be offset against 


goss back pay, defendant in this case has failed to demon- 


strate the amount of such payments received, 


By reaching this conclusion, I do not pass upon the 
possibility of the State of New York taking action to recover 
benefits paid to Ms. McGee as unemp Loyment compensation, It 


may well be that the state has a valid claim fox such monies. 


’ 


(2) Amounts 


Farnable With Reasonable Diligence by Ms. McGee 


The policy behind allowing defendants to reduce back 
pay by amounts earnable by plaintiffs in alternative cmployment 
fis that the discharged cmployee should not be allowed to with- 


b | 
{ 


draw from the labor market and pass up suitable jobs while 


° 
: 1 
a ot 


\ 
allowing damag to en 4 The burden on the defendant 


is a heavy one. The employer must show that the discharged 
—— en 


— 
employee did not take reasonable efforts to gain other work, 
OF 
and that Ncybstantially similar" jobs which the plaintiff 
TT ee a aah . ee ee ee 


~_ 


could have discovered, and for which she was qualified, were 


—— 


—_ 


available, Inda v. United Air Lines, Inc., 405 F.Supp. 426, 


A-223 


435 (N.D. Cal. 1975). The diseriminatee need not seck out 
jobs which are outside her field of specialization, Id., nor 


_need she look for work in other states or areas, See Megler 


v. Board of Fducation of Bearden School District, 447 F.2d 


1078, 1081 (8th Cir. 1971). 
September, 1975. 


I find that after he sscharee on May 15, 1973, bout 
prior to September, 1975, M: icCee made the following unsuc- 


cesful attempts to obtain alternative employment: 


She attended meetings of the Pharmaceutical Advertising 
Club, where she hoped to obtain information about job openings 
in the pharmaceutical advertising industry. (Tr. 181-82) She 
was interviewed for an account management position by } Braun- 
ersonnel director of William Douglas McAdams Ine,, an 
Novem- 


ber, 1973, but was not hired, Wer resume --submitted by an 


cuployment agency-- was reviewed by Mr. Braumwrorth a second 


me in May, 1975/7 Mr. Braunworth testified that her back- 


ground --coming up from the ranks of secretaries rather than 
fom a product management, marketing or sales position-- made 


he was not hired, 


(7) 
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Ms. McGee also attempted to obtain employment as an 


account executive with Sudler & Hennessey; J. Walter Thompson; 


—_—" " 


L. W. Frolich, and Ted Bates & Co., all advertising agencies 


involved to some extent in pharmaceutical advertising. (Tr. 
154-56; 158-©9; 170; 174-75). She also attempted to obtain 
ciephasuent with the trade magazines Science and Medicine (in 
1973), Medical World News (in July, 1974), Contemporary Sur- 
gery and Medical Marketing and Media (in 1974). (Tr. 145-515 
163-64). 

Furthermore, Ms. McGee attcmpted to obtain caployment 
with the following audio-visual specialists whose work in- 
volved the pharmaceutical or health industries: World Health 
Information Services; Sidcom; Lavey, Wolf, Swift; Health 
Sciences International; and Medicus Communications. (Tr. 140- 
41; 152-53; 170-74). She also attempted to obtain employment 


as an account executive with Norman, Craig, Kumnel, a consumer 


C—— 
advertising agency whose work was outs ide of her area of 


experience and expertise, (Tr. 161-64), 


Ms. McGee’ registered, and remains re istered, with 
the following employment agencies: Women Management; New 


York State Professional Placement Center; Fanning Personnel 
eee 
{ 


ee 


Agence; Mahoney Personnel Services; Benson Personnel Agency; 
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Archer Personnel Agency; and Front Desk Personnel. (Tr. 175- 
79). She applied for an editing position with Rockefeller 
el eae 


University, and positions with the New York City Board of 


nr 


{ or 


Higher Education and the Human Resources Administration. (Tr. 


164-69), 


Ms. McGee regularly followed the classified advertisements 


jn the New York Times, especially in the Sunday cditions. 
INC JAMES y I 


(Te. 197-99), 


I conclude that the defendant has failed to show that 
from May, 1973, to September, 1975, Ms. McGee was not reason- 
ably diligent in her search for employment. The "normal steps 
in securing employment" --which defendant must show Ms. McGee 
did not take-- were conacated by the Court of Appeals for 

ae 
the Seventh .Circuit: cheeki fg want ads, registering with em- 
ployment agencies and discussing enployment opportunities 
‘with friends and acquaintances, Sprogis v. United Air Lines, 
7 F.2d 387," 92. (ith Cir. 1975). Since the standard 
able diligence" is not an absolute one, it is not 


necessary that the discriminatee contact every agency or pros- 


pective employer, or catch every want ad in every local news- 


paper. The steps Ms, McGee took from May, 1973, to Septem- 


ing out and cortacting prospective employers, 


« 
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reading classified advertisements in the Times, registering 


with employment agencies-- were reasonably ca alculate ed to 


a 
e ett coe 


make her need and desire for suitable employment known_to 


- 


the New York. advertising| agenetes in. her specialty and_toe local 
ee Sie are Te ct 


firms in related og. Until she ceased searching for em- 


in yy sete 


es 


» 


ployment, Ms. Nices!'s efforts met the statutory standard, 


(b) Jeane pe oe et tp tf the Present. > 


enn te ene nen SSIS ay 


a plas : . : 
, By her own admission, Ms. McGee stopped looking for 
\ 


alternative employ yment in September, 1975. (ir. 199), 


2 


fied that a stopped looking f em=- 
ployment in September, 1975, because she asked the Court to 
state her (Tr. 199); it was apparently her understanding 
(or misunderstanding) that, after prevailing at a trial on the 
inerits and demanding reinstatement, she was no longer under 
an oO etek tn to seck other work, Pa September, 1975... Judge 
Weinfeld reserved decision on the reinstatement issue, but 
seferred the back pay and medical expenses questions to Magis- 
trate Hartenstine for expeditious handling... Ms. McGee could 
have reasonably expected that, after KPR had been adjudged 
liable, a decision on remedies would soon be made. Unfor- 
tunately the Magistrate did not hold a bearing until February, 


1976, and was unable to docide the bick pay and medical expens 


issues befor is deat thus delaying the decision on rein- 
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statement, For some time after September, then, Ms. McGee's 
failure to look for other employment may be deemed to have 
been a reasonable one. gAt some point in the last eleven 
months it should have occurred to Ms. McGee that a decision 
on her request for reinstatement was not imminent, and for 

at least a part of the period in question, she failed to make 


the reasonably diligent effort required by Titie VII. / 
) 


Iliowever, the defendant has the burden of showing not 
ee 


beacuant eee 


only Ms, McGee's lack of reasonable diligence, but also that 


ee Feat sae ; 
had is diligence been exercised, she might. Nave obtained a 
wo a acs als aeccaak er se rim mem ae so Ct ee er me ! i 


job. As the Supreme Court noted in Albemarle Paper Co. v. 
Meody, 422 U.8.'405, 419 (1975), "Ce]he backpay provision [of 
Title VIL] was expressly modeled on he, backpay provision of 
the National Labor Relations Act." (footnote omitted). Under 


the NLRA, the burden of showing the availability of alter- 


native cmployment to diminish a back pay award is on the en- 


| eS McCann Steel Co., Inc., 203 N.L.R.B. 749 (1973), en- 


forreement denie 489 F.2d 1328 (6th Cir, 


197%); cf. NLRB v. Mastrvo Plastics Corn.., 354 F.2d 170, 176 


(2d Cir. 1965)("We agree with the Board's contention that the 
burden of going forward with evidence of job availability at 


employer's plant would be placed upon the employer"), 


The defendant bears the same burden in a back pay case arising 


nan . 


seb 


estas sRNER Se CORSE RUAN aR A MR RE RT recA SNP See 
ea 8 ARIA EIEN 2M SCHMID F EP ON RNR EE SR EAP SAI RS TEN BURRR EN IE IEA ANE I 


under Title VIL. 


This does not mean that defendant must demonstrate that 
y s 
she’would have gotten suitable cmployment, but merely that 


2 


such cuployment was available in the area, that she could 


- =i. oo + a 


ste eee . 


have discovered it had she made a reasonably diligent effort 


and ihat she was qualified for it. See Hegler v. Board of 
Education of Bearden School District, 447 F.2d 1078, 1081 
(8th Cir. 1971). Defendant attempted to make these showings 
through the dus uacde ek two witnesses --Ms. Mann, the head 
of the account management division of an employment agency 
specializing in placements in the advertising field and 


Me. Braunvorth, the personnel manager of William Douglas 
> . o 


McAdams, Inc. Both testified that the job market in Ms. 


McGee's 


specialty had become quite poor by mid-1975. Furthermore, 


en emt a 


r. Braunworth had interviewed Ms. McGee in 1973 and reviewed 


Ff 
ih 


cesume again in May, 1975 --when, in his opinion, busi- 
ness was better than in late 1975-- and twice did not choose 
her for available jobs on the ground that she was not suf- 
ficiently qualified / Thus, the defendant has failed to show 


that had Ms. ticGee made a reasonably diligent search for appro- 


peiate employment after September, 1975, she would have dis- 2 


covered suitable opportunities for which she was qualified, ae 


Although it may appear unjust that a 


discharged cup loyce may 
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xecover back pay for a period of time in which, by her own 


admission, she did not make a reasonable search for employment, 


it is clear that the law ie the defendant to go forward 


ee nee mee An ee ee = 
ee meme 
ee 


with “evidence of the-availability of suitable works Deteddant 


ee * 


has not carried that burden, and has thus not demonstrated 
> 


the existence of "amounts carnable-with_re easonable diligence" 


te aa 


Ly Ms. McGee after Saptember, 1975. 


In conclusion, Ms. McGee's back pay award should be 


reduced by $1, 400 --leaving 867,011.32 exclusive of interest. 


iL, FNSTON AND PROFIT-SHARING PLANS 


All parties agree that KR has remitted all monies due 


fs. McGee under its pension and profit-sharing plans. 
TII. MEDICAL EXPENSES AND MEDICAL INSURANCE PREMIUMS 


All parties agree that of } McGee's medical expenses’ 
between May 15, 1973 and February, 1976, $1,837.92 would have 
been :ccovered under KPR's major medical policy had she not 
been discharged, Furthermore, all parties agree that Ms. McGee 
spent $613.14 between May 15, 1973, and February, 1976, to. 


obtain Blue Cross/Blue Shield coverage to replace the pro- 


tection which she lost wh scharged by KPR, Therefore, 


Oo 
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she should receive $2,451.06 plus interest for these expenses, 
IV. INTEREST 


Defendant must pay Ms. McCce 6% interest on the net 
back pay, medical eapenses and Medical Insurance premiums, 


compounded quarterly,* 
V. CONCLUSION 


Ms. McGee should be awarded $69,462.38 plus 62 interest, 


compounded quarterly, 


the foregoing constitutes the Magistrate's Findings of 


Fact and Conclusions of Law. 


Respect fully submitted, 


Dated: New York, New York 
August 31, 1976 


* Six percent is the standard rate of interest in Title Viz 
Crates BGG, Gop. , Frobig v, Held Warehouse & Transp. Corp., 

S FEP Cases 220, 240 (2.5.8.9. Northwest Air- 

ey 374 F.Supp. 1582, Ic 
Interest should b luarterly from the date it 

accrues, as in NLRB back pay cases, Sce E,W. Woolworth Co, , 
70 H.L.R.B, 289 (1950); NLRB He Seven Up Bottling Cs. of Miami, 
54% U.S. 344 (1953). 
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ALTVENDTX: CAT.CUIATIONS 
Sross Back Pay 


fhe salaries of the three account management employces 


were with KPR throughout the years 1973-75 are: 


Employee: Position 1973 Salary 1974 Salary 1975 Salary 


Narctet Frieze Account Exccutive 25,369.30 28,500.00 35,166.66 
Robevt Mayer Account Executive 24,161.54 25,966.74 29,874.98 


Milton Loeb Senior Account Executive 30,866.66 33,399.92 39,416.66 
Total © 80,397.50 87,666.66 104,458.24 
Average 26,799.16 49,200.09 > 34,819.41 


is available foe 1972 or 1976.) 


The differences in average yearly salaries are: 


1973 to 1974: $2,489.73, or an increase Of 9.3% of 1973 salary. 
197% to 1975: 35,530.52, ox an increase of 18.9% of 1974 salary. 


Applying these percentages to Ms. McGee's salary, and 


assuming (because we have no 1972 or 1976 data) that her 1973 


salary would have been equal to her 1972 salary and that her 


1976 salary would have been identical to her 1975 salary 
both rather conservative assumptions-- the calculations are 


as follows: 
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Period Annual Rate of Salary Salary for relevant period 


May 15, 1973 to $18,000 9,750.00 
December 31, 1973 
(6 1/2 months) 


January 1 - December 19 ,674* 19,674.00 
oi, L974 


January 1 - December 23,392 .39** 23,392.39 
ot, 4973" 


_January 1 - August 31, $3,392.39 15,394.93 
1976 (8 months) — 
Total: 


B. Net Back Pay : 


Gross back pay ($68,411.32) less interim earnings ($1,400) 


ie $67,011.32. 


C. Total Award 


Net back pay ($67,011.32) plus reimbursement for medical 
cutlays and Blue Cross/Blue Shield premiums ($2,451.06) is 
$69,462.38, to which sum should be added 6% interest, com- 


pounded quarterly. 


- $18,000 + 9.3% of $18,000. 
ae 4 919,674 + 18.9% of $19,674. 


—" of Judge Weinfelé on Damages 
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VHITED STATES NPISTRICY COURT 
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EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, 
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Regional Counsel . 
New York Regional Office 
Equal Employment Opportunity Commission: 
26 Federal Plaza 
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O'DWYER & BERNSTIEN, ESQS. 
63 Wall Strect 
New York, New York 


Attorneys for Plaintiff-Intervenor | 


THOMAS A. HOLMAN, ESQ. 
Of Counsel 
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Attorneys for Defendant 


EDWARD S. PATTERSON, ESQ. 
Of Counsel 
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} SALT RENTER ATT ETI PT OE ENPESS 


yy ois 


This Court, after a trial upon the merits, : 


gs 


«te VEE a Sas Oe dew Settee ent eank B 


4 


’ yendered a decision on July 31, 1975 finding that defend~:-*' 


ant violated section 704 of the Civil Rights Act of 1964, 


in that its discharge of plaintiff was in retaliation for 
her filing a charge of discrimination against defendant, 

and that plaintiff was entitled to an appropriate judgment. 
The attorneys for ie oieeenel ok enrties were unable to. 
"agree on the form of the judgment. Thereupon, on September 
30, 1975, this Court ordered a forthwith hearing before the 


(3) 


late Magistrate Hartenstine to compute the amount of back . 


i 
, 
« 
‘{ 
6 
‘ 
4 
« 
, 
{ 
t 


pay to which plaintiff was entitled, reduced by the amount 
that she reasonably could have earned since her aie nr 

At that time the Court observed that it defied understanding _ 
why the lawyers "have not been able to sit down and compute 


(4) 


these figures yourselves,” 


(1) 42 U.S.C. § 2000e-3(a) (as amended). Subsequent citations 
. will be to the United States Code. ale 


_ EEOC v. Savile, Philips, Ross, Inc., 401 F. Supp. 66 a DN.Y, 
1975). Although the suit was brought by the EEOC, see 42 
U.S.C..§ 2000e-5(£) (1), in this opinion “plaintiff” will re- 
fer to plaintiff-intervenor Josephine McGee. Familiarity is 
assumed with the facts set forth in the Court's prior opinion, 


See 28 U.S.C. § G36(b); Rule 35(a), S.D.N.Y. General Rules.” 


Transcript of Hearing, Sept. 30, 1975, at 2. 
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a 
basiratiprrerame tert RTT TT ” Ter ree ianersrente econ ot 
7 : ee y ote 


agree a L, acxceudaramtabatataeal thea —* purpora . “tojoptain: pr ral ioe 


ee 


*. % 4 ; ‘he ; Pe 
mE se pest asions disposition has not been realized. | the pani 


fn 
;! proceedings have been marked by unusual delay. much ‘of it’s: Fas 


a due to obstructive and dilatory conduct by @cfense counsel ; 3 
+ i. : ~_ BT dase 


Poy and’ unseemly conduct engaged in by both plaintiff and defense. 
(5) : 


, counsel at the hearings before the Magistrate. ' The tes- ‘ 


a 


timony on the issues referred to the Magistrate extended over, 
“a three-day period, on February 17, 25 and 26, 1976; the. 


_' transcript exceeds that of the trial record. Much of this 


is accounted for by petty bickering between counsel and evi-’ 


- 


dential objections that at times bordered on the captious. 


Mes, 


further delay was occasioned by submission of proposed find- 


ings to the Magistrate. a 


+s 


4 _ Magistrate Hartenstine died in July 1976 while the - 
matter ae aah judice before him. In an attempt to conclude: 
the matter, this Court, on July 30, 1976, referred the pror . 
ceedings to Magistrate Schreiber to review the record and to ':" 
report, which he did on August 31, 1976.. The parties were 
invited to express their views upon the Megistrate's recom= 


mendations, and following receipt of their comments and 


, 


2 


q., Transcript of Magistrate! 8 Hearing, at 201-04; 2180000 
431-32, 471, 477. + 


; 
' ’ 


26 


) , Pee, ae 
vis  ebjections, the Court heard the parties in 'support ‘of ENGIED of * 
5.4% _* . . . . 


tite 
a ae 


: Y ae ay 
respective positions. The defendant, in opposing: the recom-! 


mendations, requests that since Magistrate Schreiber did-not. 
hear or observe the witnesses, the matter again be referred 
to a Magistrate for a de novo hearing and report on the very 


issues that were the subject of the reference to Magistrate 


' Hartenstine. 


It is now more than fourtec.. months since this. 
Court rendered its decision that defendant's discharge was 
retaliatory and unlawful. Plaintiff was discharged on May 
15, 1973, more than die years ago. Another reference will 
seca no purpose except to gain more time for defendant and 
to delay the judgment day. The original ios dace was made 
by this Court out of an abundance of fairness to defendant, 
since it was evident that upon the trial defendant had failed 
to counter plaintiff's testimony that despite her best efforts ,, 
following her discharge all she earned was no more than $1400. 
There was enough before the Court to have permitted a finding 
at that time on the award of damages. The reference afforded 
the defendant a second opportunity to present evens on the 
issue. There is no need for another reference or additional 


see ; . ‘ Ly . ee 
full opportunity at the post- 


testimony. The defendant had a 


3. 


aimed ambien it, « ar ne tb hha 
¢< : : 


ee ee 
ite sO Ff , 

‘ fey “Ss Oe oe 8 es oe : | . u eee 
; 53 ‘ Seedabtal bt dg tal Salen Sam eee ret Pear ail ‘ eae aes 2 

ey eee t ve rr" sia FORO IAT BSP Beams ache cas . a 
a eG : ’ ; fe ee va lake seb inate ict + 


am. 


i ; i * Ve 
me axd : : - ne’ 1g9e8 an 
Nene trial hearing to examine arial crons exami ro) — ae: 


* “ effer all its proof to neqate plaintif£'s claiv for, dama : 


ar . 


* ‘, 2 ce ae a 
the record shows it did 50. tt is time t>.call a halt tqu.. a) 
the dilatory tactics of defendant and to award plaintiff 


the judgment to which she is entitled under the Court's 


' 
ry 


decision. 


In passing upon a Magistrate's report the Court — 
s required to review the entire record and come to its own 


’ determination on the merits of the matter, to avoid an abdi- 
cation of judicial ewan © The Court has read 
and studied this record word for word. In addition, the 

oh Court had@ the benefit of demeanor testimony on this as weil 
as other issucs during the original trial of this matter. 


The Court will therefore determine the outstanding issues. 


upon the trial ret and the record before Magistrate 


Hartenstine, and makes the following additional findings 


of fact and ccnclusions of law. 


(6) Sce Campbell v. United States District Court, 501 F.2d ve 
196, 205-07 (9th Cir.), cert. denied, 419 U.S. 879 (1974); « 
cf. Mathews v. Weber, 423 U.S. 261, 269-75 (1976). Compare 
Rule 53(b),(e) (2), Fed.’ Re. Civ. P. 
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. on an individual basis, depending in each seegcrmeiis upon an -- 
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naa mate a 


PO es ae 
plaintiff is entitled to be dala whole ie the oo 


e 


losses she sustained as a result of her sian acai 


Bee, 


» 


This includes ‘back pay from the date cf Gischarge tq the are 


present, including such increases, if any, as she would. 


(8) 


have received within that period. _The defendant. contends: — 


Shee salary increases were granted by its. coumiear tis Conmittee 
oe 


evaluation of the employee's performance, and ‘that plaintiff's 


performance had so deteriorated that she would not have been 
granted any increase. Accordingly, defendant argues that it 
would be highly speculative to award any salary increase to 


plaintiff. The short answer is that where one's conduct has 


en  EEEEEamanane 


7) Albemarle Paper Co. v. Moody, 422 U.S. ‘605, 418 (1975); 
EFOC v. Steamfitters Local 638, Dkt. Nos. 75-6132, -6140, - 
-7646, -7668, -7699, -7011 (2d Cir. Sept. 7, 1976), ‘Slip 

“Ope at 5447. 


Satty v. Nashville Gas Co., 522 F.2d 850, 855 (6th Cir. | 
1975), petition for cert. filed, 44 U.S.L.W. 3254 (U.S. 
Oct. 7, 1975) (No. 75-536); see also Golay & Co. v. NLRB, 
447 F.2d 290, 294-95 (7th Cir. 1971), cert. denied, 404 
U.S. 1058 (1972). The.Supreme Court has stated that the - 
back pay wrovision of Title VII was “expressly modeled <! 
on the backpay provision of the National Labor Relations 
Act" and has looked to cases arising under that act to 
interpret the scope of back pay in Title VII cases. eee 
Albemarle Paper Co. v. Moody, 422 U.S. 405, 419 & nil |. 
(1975). a ae ee 


5. Co 


eae. 
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proventod a precire computation of demages, the injured party! - 


is not to be deprived of adequate damages. . The, trier of the ”’ 


pie . : 
fact may draw reasonable inferences from relevant facts, and 


all doubts are to be resolved in tavor of the injured party:)j.," ° 


the wrongdoer does not become the beneficiary of his own, i ee 


(9) : 


wrongful conduct. First, this Court has already rejected oe 


isi nectece 2k es Ieee, 


defendant's contention that McGee's job performance was the 
‘ cause of her discharge; second, it is a fact that plaintiff ©. 
_received periodic increases; third, plaintiff's douse, .: 
engaged in similar activities, have received increases within 


the period here under consideration. : 


2 
i 
A 
(] 
| 
i 
4 
} 


Plaintiff's job performance with defendant during _ 
her entire service earned her repeated advances in position 
and salary. She started in 1967 as an administrative assist 


ant to an account executive at a salary of $8,000 per year. . 


‘<a @ 
: ae s6. 


The next year. she was promoted to account executive at $9,000 a 


: i : 

. (9) Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251, 264-65 * 
(1946); Story Parchment Co. v. Paterson Parchment Paper... = 
Co., 282 U.S. 555, 562-63 (1931); EEOC v. Steamfitters a 
Local 638, supra'n.. 7, slip op. at 5439-40; Day v. Mathews, 
530 F.2d 1083, 1086 (D.c. Cir. 1976); Kaplan v. Theatrical 
Employees Local 659, 525 F.2d 1354, 1362-63 (9th Cir. 1975);- 
Hairston v. McLean Trucking Co., 520 F.2d 226, 232-33 (4th 
Cir. 1975); Meadows v. Ford Motor Co., 510 F.2d 939, 941-48 * 
(6th Cir. 1975); Johnsen v. Goodyear Tire & Rubber Co., 491° 
v.24 1364, 1379-00 (Sth cir. 1974). . 
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to $10, 000," hs 
re > ‘ 


verte! 


a year: werent she received yearly raises . 


$12,500, and $15,000, and finally to $18, 000, when ‘she ‘was Pec 
: cd Hy 


c ae ioe 
fe 


She was promoted 


4%, a ae 


notified of her discharge on May 15, 1973. 


to account administrator, account executive and senior account 


executive. While her rise was meteoric, it would be ‘unrealistic 


to assume she would have continued to receive the large annual . 


raises she received wu 


chk, he aia ect neal im - 
- . - * a < Re . 


p to the time of her discharge; 50, -t0O,% | 


it would be unrealistic to assume that she would not have re~. 


*. 
meee 


ceived some increase. The grant of an increase in wages OF. 


of life in the.indus- 


me 


Meth Seto: Tie 


salary is a normal incident of the way 


<— 


trial and commercial world. The evidence. ener a finding 


that except for defendant's unlawful discharge “of plaintiff, 


2 
” 
o 
‘ 
%. 


she would have, in the normal course of her continued employ-. 


ment with the defendant, received periodic salary increaseSe 


In an effort to reach a fair evaluation of such 


likely increases, the Court has reviewed the payroll records 


of defendant's employees within the job category of “account 


during. bie years 1973, as and ig/3 Each such 


executive” 


employee was granted an a in ae" salary in each of 


While the amount of the individual inckensee 


ali fell wien a range of from seven to twenty per 


“those years. 


varied, 
cent. However, plaintiff's pasic salary varied substantially ; 


‘ 
‘ 6 4 


yds (ee 


ouF 


‘ 
from those of some account exccutives, bO that, no: exces He’ at 
_ yardstick for comparison perrease may be applied... 2 n’ “se 
of plaintiff£'n rapid rise, as the dollar amount, of | her, 


 aeeiaiats it is probable that the percentage rate of in- * 


crease would level off. Thus for the first year after dis-"« ' 


~ 


— _ 


change the Court deems an increase of ten saa cent appropriates 


- 
. 


thereafter, seven and a half per cent. Accordingly, the court id 


eo 


ee 


*. 


ae 


computes. the gross amount of back pay to which plaintiff te 


entitled as follows: 


t 


Salary from May 1 to eum 0 i, 
1973, at $18,000 per year! $12,000.00 


~ Salary for 1974 "19,800.00 * 


Salary for 1975 21,285.00 
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Salary from January 1 to September : a 
, 30, 1976, at $22,661.38 per year 17,161.04 


Total back salary $70,246.04 


"Yn addition to salary, the plaintiff is entitled 
to receive as part of her back pay award any fringe benefits’ 


she would have’ received had she remained employed by detonds 
(11) : 
ant. Defendant has already paid to plaintiff her interest ' 


(10) The parties stipulated that plaintiff was last paid on 
April 30, 1973. 


(il) Satty v. Nashville Gas Co., S22 F.2d 850, 855 (Gth Cir. 
1975), petition for cart, filed, 44 U.S.L.W. 3254 (U.S. 
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Further, plaintiff spent — iat pags 


time of her discharge. 


: after her discharge to replace Blue Cross/Blue ‘Shiela cover= he hy 
: ‘age which defendant had formerly provided, and incurred ¥: os 
» A 4 . ; : ioe me on 
i medical expenses (not covered by her health insurance) of pe. 
which $1,837.92 would have been reimbursable under defendant's oo 
‘ of ; ‘ 4 
‘2 | 
_ major medical policy. Plaintiff is thus entitled to a total... oe 
t : se : oe: 
7 a s ae 
j of $2, 451. 06 in addition to her salary, making a total : sabaliaed Ce. 
:  \.,” back pay award of $72,697. 30. Cea. o 
i} . a - oe . ‘ be : ee ae if : cheek, 
: Ne eee oe 
DEDUCTIONS FROM RACK PAY i 
: . ; Ce oe 
: Once the gross amount of back pay owea plaintiff -;., FS “a0 
® Moot : : : ie ous - ek Bes : 
. - has been determined, the burden shifts to the defendant to en 
e ‘ oe “4 a *. ‘ : ; 
prove what should ne deducted therefrom as "[i]nterim earn- Re ea 
(12) ee 
ings or amounts earnable “ reasonable diligence." The Ce aa 
‘ See x nos 
ee a 
oe Sh hey 
footnote 11 cont'd : oe: iy 
l : : a “ ay 
oct. 7, 1975) (No. 75-536); Pettway v. American Cast Iron aa ee 
Pipe Co., 494 F.2d 211, 263 (Sth Cir. 1974); Bowe v. “6 oe 
Colgate, Palmolive Co., 489 F.2d 896, 903 (7th Cir. 1973). ears 
. ao * ee 


(12) 42 U.S.C. § 2000e-5(g); see Kaplan v. Theatrical Employees ~* ve 
Local 659, 525 F.2d 1354, 1363 (9th Cir. 1975); Sprogis v. ‘oe 
united Air Lines, Inc., 517 F.2d 387, 392 (7th Cir. .1975)3". 0-2 wa” 
Inda v. United Air Lines, Inc., 405 F. Supp. 426, 434 (N.D."°.ciih, 


' . Cal. 1975). This is the rule in cases under the National. °.* 2° °° 
Labor Relations Act,’ sec n, 8 supra. NLRB v. Nickey ° ee Pr ee 
Chevrolet Sales, Inc., , 493 F.2d 103, 107- 08 (7th Cir. Lee fe, tah 
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as unemployment compensation since her avkchares should: sr ” 
we a 
further be deducted from the amount owed her,’ er G 


gether with the aforementioned interim earnings,’ cequires | a 


total deduction of $6,785, leaving a net sum of $65,912,10.° 


Defendant claims that it has shown that a further 


7. @ 


deduction should be made frum. prabaeieete tack pay award for). 
amounts earnable with |reascnable diligence. Its position'is 
that the failure of plaineies to use all available means of © 
‘pursuing employment opportunities establishes lack of due 
diligence in seeking employment. However, deteniant a burden 
of proving a lack of diligence is not eat cetdd merely by a 


showing that there were further actions that plaintiff, could. 


have taken in pursuit of employment. Rather, defendant must 7 
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cert. denied, 419 U.S. 834 (1974); NLRB v. Madison Courier, ° 
. Ime., 472 ¥.24 1307, 1318 ().C. Gir. 1972); KE v- nce ia 
re aa” LEE Co., 360 P.24 569, 575 (Sth Cir. 1966)+ 3 - 
NLRB v. Mastro Plastics Corp., 354 F.2d 170, 178-79 (2d Cir. “1.4 
1965); fee ¥V. Brown & Root, Ine., 311 F.2d 447, 454 eee al oe 
Cir. 1963). , : ie 


Sheets we 


EEOC v. Steamfitters Local 638, supra n. 7, slip op. a 
5448-50; Satty v. Nashville Gas Co., 52) F.2d 850, 855 
(6th Cir. 1975), petition for cert. filed, 44 U.S.U.W, 
3294 (U.S. Oct. 7, -1975) (Ho. 75- -536); Bowe v. Colgate~ 
Palmolive Cone: anes Fe 2a Vik, = (7th Cir, 1969). 
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was so deficient as to constitute an unreasonakle failure to 


“*« 


‘Yhe range of reasonable conduct ig broad | am 


otto tsee » 


seek employment. 


F' 


and the injured plaintiff must be given the benefit of every"): | 
(14) ae 
doubt in assessing her conduct, : a 


plaintif£'s skills come within the fairly limited’ : 


or specialized field of pharmaceutical advertising. Her ° 


(14) See Williams v. Albemarle City Board of Educ., 508 F.2d 
1242, 1243 (4th Cir. 1974) (en banc); Inda v. United Air 
Lines, Inc., 405 F.Supp. 426, 435 (N.D. Cal. 1975); Lowry 
v. Whitaker Cable Corp., 348 F. Supp. 202, 218 (W.D. Mo. 
1972), af€'d, 472 F.2d 1210 (Sth Cir. 1973).* Cf. Ellerman 
Lines, Ltd. ve The President Harding, 288 F. 2d 21 288, 290 


"(24 Cir. 1961): 


q 
a 
i . 
po 
4s . 
is 
es 
! 
ee 
le 


It is not fatal to recovery that one course 

“of action, reasonably open but not followed, ' 
would have avoided further injury whereas ~* 
another, also reasonable and taken, produced, 
it. .« « The standard of what reason re~ ~ 
quires of the injured party is lower than in 
ether branches of the law. «...-« [Plaintiff] 
ought not be deprived of recovery if its con-_ 
duct came within the range of reason, even if 
the full light of reason was not, in fact, 
brought ‘to bear. 


om he” Me + ots, ewe ore te 


The conduct which will bar recovery of back pay under the 
National Labor Relations Act, see n. 8 supra, has been 
characterized as “a clearly unjustifiable refusal to take 
‘Gesirable new employment" or “a willful loss of earnings." 
Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 199-200 (1941); 

NLRB v. Mastro Plastics Corp., 354 F.2d 170, 174 n.3 (2d 

Cir. 1965). Sec also Heinrich Motors, Inc. v. NLRB, 403 

F.2d 145, 148-49 (2d Cir. 1968); NLRB v. Arduini Mfg. Corp.,” 
394 F.2d 420, 423 (lst Cir. 1968); NLRB v. Cashman Auto Co., 
223 F.2d 632, 836 (ist Cir, 1955). oo 
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only training was in this field. prior ‘to September mks 
y : 


" plaintiff sought work both within case area: of _competenca’ 


and without it. In that period she ie nie, or attempted... 
fv 


to contact, seven advertising agencies, ten firms in related ;, 


s* u * 
areas (such as trade publications or companies which organized ° 


i 


audio-visual medical seminars), and eight employment agencies.” 


ey 


‘She also applied for work with two government agencies. She .. 


did not apply to every advertising agency in her field, nor. 
did she make extensive use of classified advertisements or ; 


employment agencies which specialize in placing advertising” 


executives. Instead, she relied upon her personal contacts 


within .dvertising agencies and upon informal means such as 


personal references and attendance at trade association meet=.”. 


ings, in an effort to find job openings for which she. might mts 


be suited. As previously noted, her efforts were unsuccess— 


ful except that she was referred to some part-time secre=- 


tarial work by one of the employment agencies. 


e 


The evidence in the case does not support defend- 


ant's contention that plaintiff failed to use reasonable means ~ 


of seeking employment. Defendant has not shown that plaintif€ . tf 


was not active in her efforts; rather, it is clear that nreen’ 


tiff attempted to obtain alternate employment. The specialized 
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7 testimony of defendant's own expert witness, the personnel: ' 
rt DUS) Ped fie , 
Av wete of the largest pharmaceutical advertising. secre : 
lends substantial support to plaintiff's contention: that her vo 
actions were reasonably diligent. He testified that his 
usual practice in finding qualified persons Sox vacancies at 
_his firm is to examine his personal file of contacts made over” 
the years and ‘fo inquire about potentially available executives |. 
from his own employees and from persons he knows in other a 
“agencies. Thus he relies primarily on the very means used 
by plaintiff in her efforts to seek employment =~ word of . 
mouth and personal contacts, Plaintiff's use of the same 
method as that employed by an experienced personnel director. 
was not unreasonable. Upon careful exarination of the ditice © 
record, the Court finds that the defendant has failed to sus 
tain its burden of showing that the plaintiff dia not diligently 


seek employment in the period following her discharge and prior 


to September 1975, 


tte 
a Plaintiff applied to this firm for employment but her, 
< application was rejected in favor of another @pplicant 


whom the witness felt was better qualified for the posi-~ 
tion, 
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- ' stated immediately following this Court's earlier’ opinion,:..; n tek 
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: Defendant claims that plaintiff is entitled to ks ae ae ‘ 

. i ; . are + 

after that time. However, Title VII requires that a back pays "7% 
award be reduced only by “amounts ecarnable with’ reasonable’ - oe. 

; : . . ‘ fe Pox Ba a Od 
ie Sa i i 
diligence." To sustain its burden of establishing such’ de= 
ee ductions, the defendant must show not only that plaintife = 
a : Po ee 

f 
failed to exercise due diligence in seeking employment,’ but 

also that had she been diligent she might have found ‘emplo 
| 7 (17) ie 
> ment’ and had some earnings. By the hoeba acpi © aed defend-~ ... 


at 


‘ 


ant's own witnesses, however, the job market for advertising .. 


cA 


executives “stunk terrible" in 1975. Defendant has not:. shown 


™* 
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: ee ck. eye. 
, tae, that any jobs were available to plaintiff at‘ the time she ij hp teed) We 
B i bees ag eataae Oe 


BA 3. 


a “6 
wily stepped looking for work, and has thus failed to sustain its 


. 


(16) Although defendant claims plaintiff stopped looking for | 
work in December 1974, she made at least two further ef- 
‘forts through employment agencies. Moreover, the job 
“Market for advertising executives was generally bad 

throughout most of 1975, and so defendant has not shown 


that any jobs were available for plaintiff at any time 
during the year, 


See Sparks v. Griffin, 460 F.2d.433, 443 (Sth Cir. 1972);_- 


Hegler v. Board of rduc., 447 F.2d 1078, 1081 (8th Cir. ting 
1971); cf, Inda v. United Air Lines, Inc., 405 FPF, Supp. ty 
426, 435 (N.D, cal. 1975). - v8 


14, 


‘ 


ma ngs ‘eG tek} my TA Pe VINE 6 Be & os ao ‘ or 
PRS Chaka bee Seka eU mbes Coney 


IRE ot A 


edie 


int antl nt ce atten atin i ih a 


vat. oF a Se te nme te 
: ba 8 34 ner vwitite is ‘ ie 
me pe oe enc id “y een ee ff = BYR: 5 oF A er et . 
* Pe ' : rt =f) }. a, i WM “AM th c 
a : i jee Tag's BR ‘F 2 
. oo of showing any “amounts anceaiee ree “yeasonabla’’, 
: A} ot y *: 
Ora 


‘“*« 
‘ : ‘ 


diligence” after plaintiff was dis scharged,* 2 Puatne A 


_ thus | Sesser to a net back pay award, of "$650 912’. 10" ah 
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REINSTATEMENT 


Reinstatement is a troubling aspect — this case, 


at 


ak 


‘already beset by a number of difficult problems. Like the 
T 
ee 
other remedies available under Title VII, reinstatement. is | 


not mandatory upon a finding that an employee has been dis-.. ‘5 


3 “et 


criminatorily discharged, but is an equitable remedy whose 


nthe! cp elle Ba 080s VCO ee OO cet. a walk em cnn. 


appropriateness depends “—e the discretion of the court in’ 
(18) ee 

he light of the facts of each individual case. However, 

since the purpose of reinstatement is to make the plaintife 


whole for the injury she has suffered, it, like back ‘pay, 


at 


if 
2 
a 


should be denied 


LL : a ; . 
hie 42 U.S.C. § 2000e-5(g) ine court may .. . order such 
affirmative action as may be appropriate") (emphasis sup- 
plied); Taylor v. Safeway Stores, Inc., 524 F.2d 263, 268.: 
(10th Cir.. 1975); Brito v. Zia Co., 478 F.2d 1200, 1204: . 
(10th Cir. 1973); see Albemarle Paper Co. v. Moody, 422 ..“ 
U.S. 405, 415-16 (1975). See also NLRB v. Commonwealth ~ 
‘Foods, Inc. (West End), 506 F.2d 1065 (4th Cir. 1974): *- .. 
NLRB v. King Louie Bowling Corp., 472 F. 2d 1192 (Sth Cir. © 
1973); see n. 8 Shere? - 
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only for reasons which, if applied. 
generally, would not frustrate the 
central statutory purposes of ecradi- 
cating discrimination throughout the 
economy and making persons whole for 
injuries suffered through past dis-. 
crimination, (19 : 


This litigation has been inarked by more than the ° 


usual hostility between the parties. Some antagonism is the ; 


. 


natural result of the filing and litigation of discrimination 


and retaliation charges and to deny reinstatement merely be~*, 

cause of the existence of hostility might be contrary to the 
(20) 

remedial goals of Title VII. However, in this case the 


job from which plaintiff was discharged required a close 


‘working relationship between plaintiff anda top executives of 


defendant. It also involved frequent personal contact with 


defendant's clients, with plaintiff acting as defendant's 


” 
* . 


representative, Lack of complete trust and confidence between ™+ %% 


ee ee 
plaintiff and defendant could lead to misunderstandings, mis= <1: ” pee ae 


‘s 


age dew, 3% 


fendant's relationship with its clients. The situation here 


(19) Albemarle Paper Co. v. Moody, 422 U.S. 405, 421 (1975); 


see also Franks v. Bowman Transp. Co., 96 S. Ct. 1251, 
1267 (1976), ee . 

ae s ecw a. ; 
Cf. Burton v. Cascade Schaol Dist., 512 F.2d 850, 855-56 . i. & 
(2th Cir.), cere. Genied, 423 U.S. 839 (1975) (Lumbard,.¢., °° ° 
dissenting). Cs > oe i. 
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executive whose job is not as sensitive for his ‘employer's 
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‘ snterests as is plaintiff's job here. The Court: is ; doavineed’, 


4 n ' ie 


that after three and a half years of bitter litigation the - 


necessary trust and confidence can never exist between plain-...°" 


qt 
aa) 


tiff and defendant. To order reinstatement on the facts of'. 
this case would merely be to sow the seeds of future litiga- 
tion, and would unduly burden the defendant. Thus, reinstate- . 
ment will not be ordered in this eed a Howe er, it would 
be unjust to plaintiff to deny her reinstat -ement without giv- 


ing her a reasonable opportunity to find other employment. 


The Court is of the view that in the current market and eco- 


aA 


i 
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‘ nomic climate in the pharmaceutical advertising industry, by ‘i, 


‘ 


s 


the exercise of diligent effort plaintiff should be able to 
. secure employment at a salary commensurate with her skills 
within a year. Thus the Court will award an additional one 


year's salary of $22,881.38. 
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See Hyland v. Kenner Prod. CO«, 11 CCH Empl. Prac. Dec. as Be 
q 10, 926 at 7912-13 (S.D. Qhio May 5, 1976); cf. Burton) re 

v. Cascade School Dist.. 512 F.2d 850, 852-54 (9th Cir.). 

cert. denied, 423 U.S: 839 (1975); Held v. Missouri pacific 
Rog 314 Fs Supp. 996, 1004 (S.D. Tex. 1974). 
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CONCLUSION 


’ 


The plaintiff is entitled to judgment in the. 


. 


amount of $88,793.48, plus six per cent interest ‘payable : 


quarterly. 


Judgment may be entered accordingly. - 


Dated: New York, N. Y. 
October 8, 1976 


Motion of Counsel of Plaintiff-Intervenor 
Leave to Withdraw 
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Judgment Appealed From 


A-226 


UNITED STATES DISTRICT CouRT 
FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, 


Plaintiff, ioe 
Civil Action Nos. 


CIT 
G4 Civ. 3234 (Ev 
Civ. (Ew) 


and 
JOSEPHINE McGEE, 
*Plaintiff-Intervenor, 
i. 
KALLIR, PHILIPS, ROSS, INCORPORATED, 


Defendant. 


er et et Nt ee ee et Net Ne Ne ee ee el et 


CPC 


Upon consideration of all pleadings, evidence and arguments 
of counsel in the above-captioned matter, 

IT IS HEREBY ORDERED that Defendant Kallir, Philips, Ross, 
Incorporated, shall pay to Plaintiff-Intervenor Josephine McGee 
Gamages in the amount of $94,998.98, consisting of the following: 
$65,912.10 as back wages since her dischurci: together with the 
medical expenses which she has incurred since her discharge and 
which would have been recoverable under Defendant's major medical 
policy, less interim earnings and unemployment compensation bene- 
fits; $6205.50 as interest computed at the rate of 6% per year 


compounded quarterly: and $22,881.38 as one year's additional 


sala i ° tat nt > ‘ ‘ 
ry in lieu of reinstateme anf] aw a Lea 4 te sedasid en 
IT IS FURTHER ORDERED that DeSesaant Boyetee attor 


fees 
incurred by ndéss, 


Any other relief requested by either Plaintiff or Plaintiff- 


i 
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Wiis Ey 


Intervenor is hereby denied. 


Ire. 
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Accordingly judgment shall be entered for the Plaintiffs 


with costed? fe tafe ( on 


9 


> 


Dated: ' New York, New York Zwei t Fir il ( T_ 
EDWARD WEINFELD 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNiTY COMMISSION, 
, Pie, Cie Acti 
and - : 74 Civ. 3232 (EW) 
JOSEPHINE McGEE, : : 75 Civ.. 401 (FW) 
Pinitiet-loteevenos <  -uanicg op APPEAL 
oy eceks - 


KALLIR, PHILIPS, ROSS, INCORPORATED, 


Defendant. 


Notice is hereby given that Kallir, Philips. Ross Incorporated 
defendant above named, hereby appeals to the ee States Court of 
Appeals for the Second Circuit from the order and judgment granted in 
favor of the plaintiff-intervenor, Josephine McGee, dated November 12, 


1976 and entered on November 15, 1976.. 


DAVIS & GILBERT 


oe liatry, A Member of the FL 
Attorneys for Defendant 
500 Fifth Avenue 
New York, New York 10036 
(212) 564-3530 


Notice of Cross-Appeal, EEOC 


wat mteee 


SOUTHERN DISTRIC OF NEW YORK 
A-2%% 


FQUAL FMPLOY 
COMMISSION, 


MENT OPPORTUNITY 


Plaintif€, 
and 
JOSEPHINE MC GEE, 
Plaintiff-Interyenor, 


Ve 


orignal f 
Quen (O47 
son) 
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bg 


Civil Action Nos. 
74 Civ. 3234 (E.W.) 


193 Civ. 


401 (E.W.) 


-KALLIR, PHILIPS, ROSS, INCORPORATED, 


Reed? Meet eet Seat Ce Meme eel Tene? Set Co Ne Te meh Nett Sa? tel 


Defendant. 
NOTICE OF CROSS-APPEAL 


Brian O'Dwyer, Esquire 

O'Dwyer & Bernctien 

63 Wall Street 

New York, New York 10095 

Attorney for Plaintiff-Intervenor Josephine McGee 
Davis & Gilbert, Esquires 

500 Fifth Avenue 

New York, New York 10036 

/ and l 
Vmaartin Mushkin, Esquire 

Philips ¢ Mushkin 

360 Lexington Avenue 
New York, New York 10017 
Attorneys for Defendant Kallir, inc. 


Philips, Ross, 


Notice is hereby given that the Equal Employment Opportunity 


Commission, the above-named Plaintiff, hereby cross-appeals to the 


United States Court of Appeals for the Second Circuit from the 
Final Order and Judgment entered in this action on the 15th day 


of November, 1976. 


Dated: January 6, 1977. 
DELORES WILSON 


Assistant General Counsel 


ee 


“Fak da, TUR 
Supervisory Trial Attorney 
VY 


pe ae fe 

~ GCPELAND od. ud ae 
PAUL J. “oe 
Trial Attorney _ 


Local Counsel of Record 


RONALD G 
Regional Counsel 
cw Vork Roaiona]l Office 
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Notice of Cross-Appeal, Plaintiff-Intervenor 
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a. UNECED STATES DISTRICT COURT 
SOUSHSRN DiSTRICT OF NEW YORK 
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7 Civ. 3232 (01) 


. & 75 Civ, 401 (20) 
Plaintiff-Intervenor, 
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dated November 12, 1976, and entered on November 15, 1976. 


ie, 

l= . 
O'NWYER & BERNSTIEN 
Attorneys for Fiaintiil-—-Interven 


63 Vall Stre2t , “s 
New Yors, Hy i0005 © 
212-269-3939 


Amended Notice of Cross-Appeal, Plaintiff-Inter- 
venor 


: (ie) wiAse® DOLSLR ICL GoURE 
SCUTHERN DISTRIC1 OF NEW YORX 


NQUAL EMPLOYMENT OPPORTUNITY COMMISSION, 


Plaintiff, 
PLA INT IFF - INTERVENOR 'S 
- and - AMENDED NOTICE OF 
; APPEAL 
JOSEPHINE McGEE, 


. Civil Action-Nos. 
Piaintiff-Intervenor, 


eh eta 3232 (EW) > 
~ Bpainst - pelle Be 


75 Civ. 401 (EW) 


PLEASE TAKE NOTICE, that the Plaintif£-Intervenor 


JOSEPHINE McGEE, hereby cross-appeals to the United States 
Coure of badeeie bx the Second Circuit from an Order and a 
Judgement, dated November 12, 1976, and entered in the Office 
of the Clerk on November 15, 1976, grented in favor of the 
Plaintiff£-Intervenor, and this Cross-Appeal is from ae and 


every part of the said Order and Judgement aforementioned, and 


from the whole thereof. 


O'DWYER & BERNSTIEN, ESQS 
RONALD COPELAND, ESQ. Attorneys for Piaintiff- 
Regional Counsel Intervenor 
New York Regional Office 63 Wall Street 
Equal Employment Opportunity New York, NY 10005 
Commission 212-269-393¢% 
26 Federal Piaza - Room 1615 


New York, NY 10007 >‘ 
212-264-3640 1 6) 
c+ 


DAVIS & GILBERT, ESQS. By: > BRIAN @ pear e a 
Attorneys for Defendant member of the "£il. 
500 Fifth Avenue 

New York, NY 10036 

212-564-3530 


Vie 


Office of the Clerk 

United States Court of Appeals 
for the Second Circuit 

Foley Square, NY 


United States District Court 
Southern District of New York ; 
Foley Square, NY 


ABNER W. SIBAL, ESQ. 

General Cceunsel ; 

EQUAL EMPLO MENT OPPORTUNITY 
COMMISSION - 

Philadelphia Regional Office of 
General Counsel 

127 N. Fourth Street - Suite 200 

Philadelphia, PA 19106 

215-597-0862 


EEOC Amended Charge of Discrimination 


: A-292 
AMENDED (°. CHARGE OF DISCRIMINATION~* 


(it you have @ compisint, fill in this form and mail it to the Equal This form is to be wsed only to file a charge of discrimination based 
Empioymen: Opportunity Commission's Regional Orfice in your on RACE, COLOR, RELIGION, SEX, or NATIONAL ORIGIN. 

e@rea. in most Cases, a charge must be hied with the EEOC within 

&@ Specilied twne aher the c scriminatory act took place. IT [S$ : ° 


THEREFORE i{MPORTANT TO FILE YOUR CHARGE AS SOON AS Case File mys AS 
POSSIBLE. : : 


(PLEASE PRINT OR TYPE) 


2 Your Name (Merttrs., Miss! ba, ane “Goce 
wre cake 


Strest Address 235 Sas7 €7 Street 
ede a” ee Zip Code - 


2 WAS THE DISCRIMINATION BECAUSE OF: (Please check one) oe 
Race or Color () —s Religious Creed (= National Origin) 40s Sex 2 Fema [¥ 
3 Who discriminated against you? Give the name and address ot the wee. labor organization, employment agency and/or apprentice 
stip commatee. — fist all. ; pan pre 


4°06 wre 
AND (other parties if any) -cnasacanantie 


4 Have you fiied NS SET NE © SEEN Oe Seek GES egPerT ves Rm # (2 ae 22> No O 
: MONTH —~Ss=“‘éAY~~CUYEAR 


if 4 i ‘ h or ? : 
S if your charge is against a company or a union, how many employees or members’ Under 25 0 Over 25 [i 


Gor tmgia 


6 The most recent date én which this discrimination took piace: _ Month i to J veer IS 


7 Explain what unfair thing was done to you. How were other persons treated differently? (Use extra sheet if necessary.) 


wrt 
2) 


if 4 
ae Sa 


3 | swear or affiesa that | have read the above charge and that it is trueto the of my knowledge, information and beiief. 
Date 94,08 — —— 


Subscribed and sworn to before me this Daath day of rae 


If it is difficult for you to get a Notary Public to sign this, sign your own name and mait to the to the Regional icadal Giies. The Commnee cn wii hulp Jak The Commission will help you went — you 
to get the forrn sworn to. 


i 
FORM APP: BUR. OF SUDGET—Ne. 124-R0001 : . oa FORM EEOC-5 (REV. 7-68) 


EEOC Receipt for Copy of Charges 


td 


c A-293  ¢ 
Rog EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
Say : NEW YORK DISTRICT. OFFICE 
rae. : - 26 FEDERAL PLAZA, ROOM 4007 
3 ' j (At Foley Square) 
es NEW YORK, NEW YORK 10007" 

264 = 3840 


NAME & CHARGE NUMBER 
JOSE PYINE MS CEE IN Y_ 2 -194S 
VS. 
tf Pu ROSS TNE, 
: SPS BONDEN. 
RECEIPT FOR COPY 2 CHARGE(S) 


I heredy acknowledge receipt of a copy of the charge(s) identified above | 
alleging empleyment discrimination in violation of Title VII of the Civil, 
Rights Act of 1954, as amended, from Kemah iWalter { 
@ representative of the Equal inployment Osvorzunity Commission, at H 

919 Th Quen =~ NV NY ] 


— 


Aadress — inciuding City « State or Respondent 


The signing of this receipt does not constitute admission of any | 
violation of Title VII or of any other law. - 


I certify that I versonalily del livered a copy of the charge(s) identified 
above to 7 nH Aornsy ‘ 


| 
| 
: 
: 
(Name & Title) 
on the cate and plac: stated above. : 
| 


Representative W-- ERUC 


You are urged to susmit a wri’ ent cf your — tion and any 

acsitior21 evidence with rs tt : allegations four st atenaet 

ad evidence will ncorporaved into the Tavestica tor’ s final report 

arc Willi ce fully ¢ cons ide : he Comziasion's deter mination. 

(FORE: Gitle VIi, Sect: 4(2) of. the Civil Rigrts Act of i964 states 
tnat it shell ve an wilewful employment preciice for an er apleyer 
sr other resporcdent iscriminate against any idividual elise 
he has made a charge, icetified, essisted or participated in an 
renner in an investigation, proceeding or b ing unier Titve Vil). 


‘o- > 


Determination of EEOC 
A-2D94¢ 6 CE 


EQUAL EMPLOYMENT OPPORTUNITY SONMSISSION 
NEW YORK DISTRICT OFFICE 
26 FEDERAL PLAZA, ROOM <602- 
(Av Feley Squere) 
NEW YORK, NEw vORK« 10007 
2$3 23840 


Josephine McGee Charge No. TNY 3-1445 
309 East 87th Street Cas2 No. YNY 4-073 
New York, New Yor 


ao 


Charging Party 
VS. 


‘- 
wc Ereit ig 34? 


Kallir, Philips, Ross, Inc. 
919 Third Avenue 
New York, New York 


Respondent 
DETERMINATION 


Under the authority vested in me by Section 1601.19b(d) of 
the Commission's Procedural Rules, 37 FR 188 (p. 20165) 

(September 27, 1972), I issue on behalf of the Commission, 
the follawing Determination as to the merits of the subject 
charge. ; 


» 


. id ae ee . ete 
ia aes Geen Pa Fa 


Respondent is an a Euplover within the meaning of Title VII of. 
the Civil Rights Act of 1964, as amended and the timeliness 
and ail other jurisdictional requirements have been met. 


‘ 


ok 
te 


: 


It is undisputed that on December 8, 1973, Charging Party 
directed a memorandum to Yespondent requesting a salary in- 
crease which would be “co:mensurat2 with" the title of Senior 
Account Executive and equal to the salary received bv other 
employees with similar titles. Charging Party quoted provi- 
sions from the "Law of Human Rights" within the body of the 
memorandum. : 


hos 


On December 13, 1972, Respexdent answered Charging Party's 
nemorandum, requesting salary increase, by stating that the 
agency's Executive Committee would review her on the anniver- 
sary of her employment date. On the same date, Decemer 13, 
1972, Charging Party filed a batho of employment discrimina- 
tion wich <the New York City Commission on Human Rights, against 
ae spondent. 


{It is also undisputed that on March 13, 1973, the New York 
City Commission on Human Rights held an investigatory confe- 
rence with Respondent and Charging Party. On March 26, 1973, 
Respondent wrote Charging Party a letter relieving her of all 
her responsibilities, asking her not to return to work until 
further notice. and stating that her salary would be continued. 


~le 


ae 


Kallir, Philips, Ross, Inc. 
Case No. YNY 4-073 ; Page 2 | 


Respondent's explanation for such action was the "protracted" 
nature of the City Commission's hearing and Charging Party's 
“divisive behavior" which allegedly was causing difficulties. 
in carrying out the company's business. On “arch 26, 1973, 
Charging Party filed a charge of retaliation, against Res- 
pondent,with the New York City Commission on Human Rights. 


It is further undisputed that a memorandum, dated March 27, 
1973, written by one Respondent's officials to its staff 
states: "So far, there's been only one fact finding session 
in this matter, which was adjourned after three hours, and 

no decision has as yet been made whether the case warrants 

a hearing. While these Procedures drag on, we saw no reason 
at first why they should interfere with Josie's role in the 
agency. .Increasingly, though, Josie has taken actions which 
can prove detrimental to our relationship with ( : . 
The agency-client relationship is so sensitive and. dependant 
On complete mutual trust that we cannot allow it to be under- 
mined through divisiveness or personal rancor. Thus, she 
eft us no choice but to act as we did". ee 

On April 23, 1973 Charging Party filed « charge of employment. 
discrimination, against Fespondent, with the Equal Employment : 
Opportunity Commission. On May 15, 1973, Resvondent notified 
Charging Party that her checks would be discontinued. 


Charging Party alleges that Respondent discriminated against 
her by denying her equal wages, benefits, terms and conditions 
and Promotions because of her sex (female) and finally dis- 
charged her in retaliation of her having filed a charge of 
discrimination with the New York Commission on Human Rights. 


Respondent denies the allegation of retaliation and answers 
that Charging Party caused trouble with the client and her fel- 
low employees. According to Respondent, the agency complained 
to Vne New York City Commission on Human Rights about Charging 
Party's action and was told that the City Commission had the 
power only te restrain a Respondent from retaliating and not 
a complainant. Therefore, upon the advice of the agency's 
attorney, Respondent informed Charging Party that it was dis- 
continuing her checks. 

An employer cannot discriminate against an employee because 

he or she makes a complaint alleging discriminatory treatment. 
Complaints regarding discrimination are protected even when 
they are completely unfounded. On the basis of sequence of 
events and evidence. presented above, the Commission finds it. 
reasonable to conclude that Respondent has retaliated against 
Charging Party because of its displeasure at her protests. 
Such retaliation constitutes a violation of Section 704(a) of 
Title VII. ' so 
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Kallir, Philips, Ross, Inc. a 
Case No. YNY 4-073 Page 3 


There is insufficient evidence to determine the validity or 
invalidity of Charging Party's allegation of discriminatory 
terms and conditions of employment nor does the record sup- 
port Charging Party's remaining allegations. 


Having determined that there is reasonable cause to believe 
the charge of retaliatory discharge is true, the Commission 
now invites the parties to join with it in a collective 
effort toward a just resolution of this matt-r. A represen- 
tative of this office will be in contact with each party in 
the near future to begin the conciliation process. 


On- Behalf of the Commission: 


° 


24 Sens EmAnl 11% | 4 
ate : Daniel Murnane Mackey 


District Director 
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Letter from EEOC to Defendant dated 
January 31, 1974 


aby ate 


itt aos 
oo ig 4 


CERTIFIED MAIL 
RETURN RECHIDT REQUESTED 


Kallir, Philips, Ross, Inc. 
919 Third Avenue. on oe, 
New York, New York. ; . ee, ee. a. 


° - og nee 


ane 


ae Josephine } McGee - vs. Kallir, Philips, Ross, Inc. 
“Lips ,.. Case No. YRY 4-073. el se 


me <5 


roe 
. 
e 


- a ® 


. 


Dear Sie ok dias, ee ae 


§ ate 
get 
at 
Par) 
Cae 


This will conficn the results of our conciliation 
efforts on the above-referenced case. The Commis-. 
siog considers its efforts at conciliation of this 
matter have failed=- oa Se . ae 


yong ee 
=~ 

it se 
a 


‘ber es 
o 


rjs: 
<6 


We shall continue to process this case in accord—- 
ance with Commission procedures. You will be 
advised of further develonments as they occur. 


g 

® 

ee 

os 

r 

‘a ‘ 
. 


Very truly yours , 


| 


. Ralp? 
Di. strict Counsel . 


cer: 
case file 
reading file 


erated 


RECEIPT FOR CERTIFI 


Stet TO 


Kaklir,.Philip 


STREET ANO HO. 
919 Third Avenue 


©9.. State AnD ZP COOL 


w York, New York _ 
Ne vt seavices. $ foe j ROOITIONAL ts 
1. $news 0 whom and gate rr ee 

weruan win Geiewery °S pio en . rae =f 

RECEIPT by 2. Shows te oho, gate aed © ig hrtenal : 

staves Weih getwety ta accessor sat te 

DELIVER mac) BOoMEsseE eae ! 

SPECIAL DENIVERY (eure rior te “ - 

+ Form WO INSURANCE COVERAGE PROVIDED— {See other sido) | 
Ape. 1971 2800 POR INTERNATIONAL MATL» arO: 19m O-cemM8 
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Letter from Defendant's Attorneys to 
EEOC dated January 10, 1974 


C las 


rapped Davis, GILBERT, LEVINE & SCHWARTZ 


ks eel ie ‘ 500 — Avanos, New Youn, N, ¥. 10036 


Paruicia Harney 
Tuzoporg A. Kaurhast 
Puiup S. Reiss 

Pau. U. Grazer. Je 
Ross L. Gupsat 
Leoxaxp Orgin 
Suromos BF Freecnax 
Mautin A. Rexnitz 


Sruant Lee Farepe. 
Micwaxt D. Dirzuax 


Mr. Steonen A. Mitchell 

United States Equal Employment Opportunity Commission 
90 Church Street 

New York, N.Y. 10007 


“Re: Case No. YNY 4-073 
McGee vs. Kallir, Philips, — Inc. 


Dear Mr. Mitchell: 


This will confirm the concession madé by our client at the 
conciliation hearing in the above: matter. : 


Notwithstanding that there was a finding that the employer ™ 

did not discriminate and notwithstanding that the employer 

does not concede that the charge of retaliatory discharge is 
correct, our client makes the following offer in the spirit.. -. 
of conciliation and without prejudice. 


Our client is willing to treat Miss McGee as though she were 

an office> of the corporation who was leaving the organization, 
and grant her 3 months severance vay, plus whatever was credited 
to her account as her vested share in the company's profit 
Sharing and pension plans as of May 30, 1973. 


I repeat that this offer is made in the spirit of conciliaticn 

and because of your efforts in this matter. However, it should 

ve clearly understood that we do not consider the amount offered 
being subject to further negotiation, but feel that the concession 
offer is an eminently fair one under all the circumstances. 


In addition, our client is still willing, as it had offered, to 
help Miss McGee to find suitable employment. 


I call your attention to the fact that the conciliation agreement 
is supposed to contain a clause whereby both parties agree to 
make no reference to the proceedings. 

Thank you for your courtesies. We await -your early reply. 


Sincere) 


TAKaufman/aw | pedo Z. (ighese— 


cc: Kalfir, Philips, Ross, Inc. VA 


$ 
» 


Letter from EEOC to Defendant's Attorneys 
dated January 21, 1974 


90 Church St., Rm. i501) 


. 
- 


: 264-7161 


, ae 


ry 


CERTIFIED MAII. NO. 291986 i 


ae 
ee. 
. 
a? 
es 
eet 


Sasvary 3 21, 1974 


. a . 


Theodore A. Yaufsan, Esq. ws 
Davis, Gilbert, Levine € Schwartz 
§00 Fifth Avenue 

New York, uals York 10036 


a. Pea oe ; _ Re: McGee v. Kallir, Phillips, 
oo eae Ross, Inc. 


ee Base Ne, INE bors | 


Dear Mr. Kaufman: 


Your letter of January 10, 1974 indicates your refusal 

FO enter into a conciliation agreement. In accordance 

“with Section 1601.23 of the Commission's Procedures and 
‘~ Regulations, this Commission is terminating its efforts 

to consiliate and will not resime such negotiations unless 

- you og aml guiaigenies request rerueeyer in oe wet ten. 


(10) days. . 
Sincerely, 


[s 


Freddie D. Holt 
Deputy District Director 
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Letter from Defendant's Attorneys to EEOC 
dated January 30, 1974 


& 


( Ax 3007 C , ; ; : 


A.M. Davis ece-i1979 


rani peta Davis, GILBERT, LEVINE & SCHWARTZ oe : 
cep pre SOO Firre Avewus, New Yous, N.Y. 10036 Rowarp P. Pecy. ial 
Dersicis, Harry : A Coenese ay 
cata erg mem Camus Appause ls 
Pacz B. Gusxey, Ja. “Davawait 
Ross L. Gitwertr Q 
Lreoxarp Orxisx Teurenows 
- aconagh i cane ng Asses Cops as 
Guaatp B Scuwant2 ree : 
Mites Bacx ~ a Ps 
Anas D. Krou 
Sttaxr Les Frizpe. - 
Micwazz D. Drratan 
January 30, 1974 
Mr. Freddie D. Holt, : 
Deputy District Director : 
Equal Employment Opportunity Commission 
90 Church Street, Rm. 1301 : ° 
if New York, New York 
Re: McGee vs. Kallir, Philips, Ross, Inc. 
‘Case No. YNY 4-073 
4 é 
| “ Dear Mr. Holt: S beeen bose 
Se We take exception to your letter of January 21, 1974 
: addressed to the undersigned. 
a 
vd ig : 
of eel Our client did not refuse to enter into any conciliation . . 
: agreement, .and we believe that any impartial person 
eh would consider its offer to be a fair one. . 


As a matter of fact, the attitude of the complainant 

in demanding $26,000 and then making her "final offer" 
of $25,000, as relayed to me by Mr. Mitchell, indicates 
that it is the complainant who refuses to conciliate. 


Inasmuch as Mr. Mitchell has advised us that Miss McGee 


will be commencing her own lawsuit, it will probably be 
preferable to leave matters as they are. 


Very truly yours, 


J : Cag oo 
‘ TAKaufm .n/aw 7 ; 


cc: Kallir, Philips, Ross, Inc. 


Ne 


ca * t « ° 4 


STATE OF NEW YORK ) : 
COUNTY OF NEW YORK) $5‘ 


f 
Vs rd 
WE Vy A hs A , being duly sworn, 
deposes and says that/ depongnt is not a party the action, 
is over i ape of age and sides ae Sa \/ A 
a Seg" ° 


“esa 5 ARIES 


That on the,4 day of F, JAK a, 
deponent personally served the witnin J'O}, EU 
Upon tne attorneys designated below who represent the 
indicated parties in this action and at the addresses below 


stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving true co of same with a duly 
authorized person at their desigrfated office. 


——erue copies of same _encliiset =~ 
in a postpaid properly d@ wrapper, inthe post office 
er official depository under the exciusive care and custody 
of the eed te’_post office department within the State 
of Néw York. 


‘Names of attorneys served, together with the names 
of the clients represented and the attorneys' designated 
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Dea. eae - Som ie 
NEw YORK, Lb Y, /00079 


9 pVeEkhy BERNSTEW 
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